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MUNICIPAL LIABILITY FOR MOB DAMAGES. 

The history of modern times is filled with instances of riot- 
ous and disorderly uprisings which have too often been 
attended with destruction, rapine and slaughter. In all com- 
munities, especially in our large cities, where are gathered 
hordes of the uneducated and criminal classes, accentuated 
by the constant accretions of an unassimilated foreign ele- 
ment, there is a small but dangerous proportion of the peo- 
ple who are ever ready to be incited to deeds of violence. 
The passions of politics, race and religion, each more bitter 
than the other, have proved efficient aids to the agitator and 
the demagogue, in stirring up this irresponsible mob, and the 
consequences which have followed cast a bitter reflection 
upon the moral restraint supposedly exercised by the law. 

When the little flame of discontent or passion first appears 
it seems quite harmless, but, fanned by the power which 
numbers bring, it soon grows into a conflagration that the 
strongest legal and military powers of the state are scarcely 
able to quench. 

The incidents of the summer of 1894 were such that a re- 
view of the history and present condition of the law as to the 
liability for the damages caused by such riots is not untimely. 

The common law makes all persons civilly liable for their 
actions injuring anyone in person or property. From this 
comes the recognized rule that if a mob or riot destroys or 
injures property the owner thereof may have an action 
against r r ny of those who participated. 

It was early discovered that the common law was not a 
sufficient protection to one of the fundamental rights of man 
—the undisturbed possession <. ' property. It was recognized 
that the duties of every lawful community included the pro- 
tection and preservation of private property. So the ancient 
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and peculiar custom of hue and cry was instituted, compell- 
ing all the inhabitants of a district to turn out and alarm the 
community in case of any robbery, so that the greatest effort 
might be made to apprehend the offenders. The expectation 
was that by such action robbers would seldom escape and the 
fear of capture would have a wholesome restraining influence. 

It was found in the early years of Edward I that this law 
was proving ineffectual and that instead of outlawry and rob- 
bery being diminished they were constantly on the increase. 
To remedy this the Statute of Wynton, or Winchester, 13 
Edw. I, was passed in 1285. This provided, "If the country 
will not answer for the bodies of such offenders (robbers) — 
every country ... shall be answerable for the robber- 
ies done, and also the damages; so that the whole hundred 
where the robbery shall be done . . . shall be answera- 
ble for the robberies done." Apparently the law was not 
fully heeded, for, in 28 Edw. 1, another act was passed 
which made it compulsory, under a severe penalty, that the 
provisions of the Statute of Wynton should be enforced. 
This act also ordered that the Statute of Wynton and the 
Magna Charta should be read to all the people four times 
each year. The coupling of these two acts well shows the 
importance which was attached at the time to this statute, 
second only to the Great Charter in its power to preserve 
the cherished rights of the people. The two acts last men- 
tioned were reaffirmed in 23 Edw. Ill Ch., 11. 

The importance which had been given to the Statute of 
Wynton seems to have had the desired effect, for, in 1585, 
just three hundred years after the first act, the Statute of 27 
Eliz., Ch. 13, was passed. This statute, after reciting the 
burden which the strict and frequent inf orcement of the Stat- 
ute of Wynton had proved, enacted "that the inhabitants and 
residents of any and every such hundred — wherein negli- 
gence, fault or defect of pursuit and fresh suit, after hue and 
cry made shall happen to be . . . shall answer or satisfy 
the one moiety or half of all and every such sum and sums of 
money and damages as shall ... be recovered against 
the hundred in which any robbery or felony shall at any 
time hereafter be committed or done." There was further 
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provision as to notice by tbe' person robbed, hue and cry, and 
removal of liability where the offender was apprehended. 

The great Riot Act, 1 Geo. 1, Stat. 2, Ch. 5, provided in 
8. 1, that where twelve or more persons assembled unlawfully, 
riotously and tumultuously, refusing to disperse, it should 
constitute a riot and be a felony without benefit of clergy 
S. 2 provided for the form of proclamation, commanding the 
assemblage to disperse, and s. 8,. that persons continuing* 
together one hour after the proclamation might be seized, 
and if killed during the seizure the captors should be held 
without fault. S. 4. " If any persons unlawfully, riotously 
and tumultuously assembled together to the disturbance of the 
public peace, shall unlawfully and with force demolish or 
pull down, or begin to demolish or pull down any church or 
chapel — or any dwelling-house, barn, stable, or other out* 
house, that then every such demolishing or pulling down, 
shall be adjudged felony without benefit of clergy." S. 6 
provides that the person or persons damnified by the destruc- 
tion as in s. 4, may recover against any two or more of the 
inhabitants of the hundred, or the city or town if it is not 
within any hundred. 

The earlier statutes had all proceeded on the ground that 
the people of the hundred owed to the King and the majesty 
of his government the duty of capturing and punishing crim- 
inals, and the damages were given to the injured party against 
the people of the hundred as punition for their failure to do 
so. In the Riot Act this view is lost sight of and the provi- 
sions of that act for recoupment of damages are purely reme- 
dial. Here, begins a new period in the law's development, 
and one which must ever be considered in the interpretation 
of subsequent enactments. 

9 Geo. I, Ch. 22, enlarged the liability of the hundred to 
cover all damages caused by any riotous killing or maiming 
of cattle, cutting down or destroying trees, or setting fire to 
any house, barn, or outhouse, hovel, cock, mow, or stack of 
corn, straw, hay or wood. 

Two later enactments (8 Geo. II, ch. 16; 22 Geo. II, ch. 
20) limit the liability on account of robbery by strict require- 
ments as to notice, publication, form of suit, etc. The puni- 



NORTHWESTERN LAW REVIEW 



tive character of this form of relief again shows itself in these 
laws. 

But, while the liability for damages by robl)ery was being 
diminished, the liability for mob damages assumed a con- 
stantly widening scope. 8 Geo. II, ch. 20, extended the lia- 
bility to turnpike gates, houses and appurtenances, locks, 
sluices, flood-gates and other works on navigable rivers; and 
10 Geo. II, to cutting down banks of rivers or sea, cutting 
hop binds and setting fire to any coal mine. 41 Geo. Ill, ch. 
24; 52 Geo. Ill, ch. 130, and 56 Geo. Ill, ch. 125, went still 
further and extended the liability of the hundred to any riot- 
ous demolition or pulling down of any mills, manufactories 
or machinery therein and all mine buildings. These enact- 
ments are wholly confined to property damages, but 19 Geo. 
II, ch. 34, gives an action against the inhabitants of the hun- 
dred wherein any custom-officer was wounded or killed. 

This was the condition of the law in England when the 
Lord George Gordon riots occurred in 1780. For many years 
previous to that time there had been severe laws to prevent 
the spread of popery, but under Lord Mansfield a bill was 
passed, 18 Geo. Ill, withdrawing a portion of the disabilities 
placed on Catholics. Popular indignation was at once 
aroused and under Lord George Gordon great Protestant as- 
sociations were formed in England and Scotland. On May 
29, 1780, a meeting was held in London and it was decided 
that the entire Association should go to the House of Com- 
mons in a body to present their petition bearing 120,000 sig- 
natures. On the appointed day a crowd numbering sixty 
thousand persons assembled in St. George's Field. Although 
they were orderly at first the inevitable consequence of a 
large gathering of people fired by religious prejudices soon 
followed. When the mob reached the Commons it was 
frenzied. Members of Parliament were seized and com- 
pelled to place blue cockades in their hats and join in the wild 
cry, " No Popery " ; the sacred precincts of Westminster were 
entered and the aged chancellor narrowly escaped attack. 
For the next six days the entire city and most of the country 
were at the mercy of the mob. Romish chapels were des- 
troyed, Fleet and Kings Bench Prisons demolished and the 
prisoners freed. At one time thirty-six fires raged and the 
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city seemed doomed. A vigorous use of the military finally 
restored peace after property to the value of upwards of £5,- 
000,000 had been destroyed and more than 450 persons 
killed. 

The courts held that most of the losses came under the 
statutes, and that the hundreds were liable. One of the most 
important cases arising from these riots was Wilmot v. Hor- 
ton, Doug. 702, n., where Lord Ellenborough held that the 
hundred was liable for damages done to furniture as well as 
to the building itself. This case was approved in Hyde v. Co- 
togan. Doug. 699, in the Kings Bench. 

As a result of these and other cases growing out of the No 
Popery riots all the statutes on the subject were repealed and 
a substitute passed in 7 and 8 Geo. IV, ch. 31, which is still 
in force. S. 2 of that act is as follows: " That if any church 
or chapel — or any house, — outhouse, warehouse, office, shop, 
mill, malthouse, hopoast, barn or granary, or any building or 
erection used in carrying on any trade or manufacture, or 
branch thereof , or any machinery whether fixed or movable, 
prepared for or employed in any manufacture, or any branch 
thereof; or any steam engine or other engine for sinking, 
draining or working any mine, or any staith, building or 
erection used in conducting the business of any mine; — shall 
be feloniously demolished, pulled down, or destroyed, wholly 
or in part, by any persons riotously and tumultuously as- 
sembled together; in every such case, the inhabitants of the 
hundred, wapentake, ward or other district in the nature of a 
hundred by whatever name it shall be denominated, in which 
any of the said offenses shall be committed, shall be liable 
to yield full compensation to the person, or persons, damni- 
fied by the offence, not only for the damage done to any of 
the -subjects hereinbefore enumerated, but also for any dam- 
age which may at the same time be done by any such offend- 
ers to any fixture, furniture or goods whatever, in any such 
church, chapel, house or other of the buildings or erections 
aforesaid." 

A large number of cases have arisen under this section and 
they have held that in order to recover under the Statute 
three circumstances must be proved: 

1. A riotous and tumultuous assembly. 
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2. Aii intent to destroy the whole building. On this 
ground Lord Ellenborough held that when a crowd of persons 
attacked a bakery during the bread riots and broke open the 
windows and casements and stole the bread inside there could 
be no recovery. But if a dwelling house be rendered unfit 
for habitation, although its wall and foundations remained in- 
tact, that is sufficient to make the hundred liable. 

H. The actual demolition of a part of the freehold, in pur- 
suance of the intent to destroy the whole. 

While the courts have held that by the long enumeration 
of the statute all other property is necessarily excluded they 
have been very liberal in their interpretation in other respects 
because the manifest intention of the Statute is entirely re- 
medial. 

It is unnecessary to consider the later English legislation 
as it can have no application to the law of America. 

That there is no common law liability placed upon muni- 
cipalities for damages done by mobs must be conceded. In 
Prat Iter v. Lexinyton l the court says: " We know of no prin- 
ciple of law that subjects a municipal corporation to a re- 
sponsibility for the safety of the property within its territori- 
al limits. — If the city be liable in her corporate capacity for 
the outrages committed by the mob, which resulted in the in- 
jury to the plaintiff's property it can only be upon the ground 
that the existence and lawless intention of the mob were 
known to the mayor or marshall of the city and that they ne- 
glected or refused to use any means or make any effort to 
prevent the perpetration of the unlawful act, which could 
have been prevented by them." But this doubt was removed 
by the same court in Ward v. Louisville* and Kentucky joins 
with the other states in holding that under no circumstances 
is there a common law liability. In Clear Lake Water 
Works Company v. Lake County* Street v. New Orleans? 
Baltimore v. Poult ney * Davidson v. New York* and Louisi- 
ana, v. Neiv Orleans 1 this doctrine is distinctly affirmed. In 
the last named case Mr. Justice Bradley says, "Remedies 
against municipal bodies for damages caused by mobs, or 
other violators of law unconnected with the municipal gov- 

1 18 B. Monroe, 559. * 16 B. Monroe, 184. 8 45 Cal. 90. * 82 La. An. 
577. B 25 Md., 107. fi 2 Rob. 230. 7 109 U. S. 285. 
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eminent are purely matters of legislative policy, depending 
on positive law." 

California, 1 Illinois, 2 Kansas,' Louisiana. 4 Maine, 6 Maryland,* 
Massachusetts, 7 New Hampshire, 8 New Jersey, 9 New York, 10 
Pennsylvania, 11 Rhode Island," South Carolina," and Wiscon- 
sin 14 have adopted statutes upon the subject, the leading pro- 
visions of which will be found in the succeeding pages. 

California, Kansas, Louisiana, New Hampshire, New Jer- 
sey, and New York give right of action for any property, real 
or personal, injured or destroyed by a mob. Illinois excepts 
property in transit; Wisconsin, buildings occupied as houses 
of ill«fame, with the knowledge of the owner; and Massachu- 
setts and Shode Island only allow a recovery when the 
damage amounts to fifty dollars or more. 

The language of the Pennsylvania and South Carolina 
statutes is that action may be brought where "any dwelling* 
house, building or other property, real or personal, be de- 
stroyed," following the interpretation of the later English 
statutes. Maine allows recovery only when the rioters "pull 
down or begin to pull down, or destroy any dwelling-house, 
building, ship or vessel" and injure property to the value of 
fifty dollars or more; thus precluding recovery for the destruc- 
tion of personal property, or of real property attacked without 
the intention of utter demolition. This is the least liberal of 
any of the statutes, for even Maryland gives an action when 
"any church, chapel or convent, any dwelling house, any 
house used or designed by any person or any body corporate 
as a place for the transaction of business or deposit of prop- 
erty, any ship, ship yard or lumt>er yard, any barn, stable, or 
other out-house or any articles of personal property, shall be 
injured or destroyed." 

Under these statutes it has generally been held that 
property carried away comes within their provisions and 

1 Political Code, (1885), ss. 4452-4457. ' Laws of 1887, p. 287. ' Gen- 
eral Statute* (1889), Ch. 82, bb. 1, 2. * Revised Laws of 1884, a. 2580. 
5 Revised Statutes (1884), Ch. 128, sa. 11-15. • Public Laws (1888), Art. 
82, 88. 1-4. 7 Public Statutes, (1882), Oh. 206, ss. 8, 9. « Tbe Publio 
Statutes (1891), Ch. 40, ss. 18-16. * Publio Laws (1864), ss. 1-7. p. 287. 
10 Laws of 1855, Ch. 428. " Digest of 1894, p. 1869, ss. 11-16. " Pub- 
lic Statutes (1882), Ch. 241, as. 9-10. " General Statutes (1882), ss. 2572- 
2575. " Statutes of 1880. ss. 988. 989. 
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that the city is liable therefor. In Solomon v. Kingston l the 
court says, "The evident meaning of the act is to compensate 
persons who suffer in their property by reason of mobs and 
riots. It could make no real difference to the plaintiff 
whether the rioters actually destroyed the personal property 
on the premises or whether they took it out of his premises 
and then actually destroyed it. And whether they destroyed 
the boots and shoes by cutting them to pieces, or by wearing 
them out would matter little to the plaintiff." The same 
point was decided in Saiie-s v. Ncto York. 2 The Maryland 
court goes even farther, for, in Baltimore v. Ponltney, 8 they 
say: "Plaintiffs should have full amount of any damage 
sustained to the store, and also full value of the goods taken 
away by force, or surrendered by the plaintiffs under appre- 
hension of force and not fully and freely delivered. " 

Illinois saved a large amount to Chicago by the pro- 
vision excepting property in transit. It seems unfortunate 
that a statute so excellent in other respects should adopt 
a policy leaving unprotected such a large amount of prop- 
erty. No case has yet reached the Supreme Court call- 
ing for an interpretation of this clause. Judging from 
former decisions of the court, however, property in tran- 
sit will be construed to include only the property in 
possession of a carrier for transportation and not en- 
gines, cars, and other transporting media. It is certainly to 
be hoped that Illinois will join most of the other states and 
be always liberal in the interpretation of this statute. 

For politic reasons difficult to perceive but two of the states 
have extended the liability which they have placed upon the 
municipalities, for property damages, to personal injuries suf- 
fered at the hands of a mob. Kansas makes municipalities 
liable for injuries to life or limb and Wisconsin provides in 
like manner, "a remedy in law is hereby given against such 
city or county, as the case may be, for any bodily harm or 
injury sustained by persons, not in any way implicated in 
in such unlawful assemblage or riot, and who have not by 
their own negligence contributed to the injury thus sus- 
tained." 

In 1868 Alabama passed an act giving to the heirs-at-law of 

1 24 Hnn. 562. 2 47 Barb. 447. 8 25 Md. 107. 
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the deceased the right to fecover $5,000 from the county 
wherein the murder was committed for the death of any per- 
son killed by an outlaw, or person or persons in disguise, or 
any mob, or for past or present affiliation or political opin- 
ion, unless the murderers, or some of them, be apprehended. 
It will be noticed that this act was punitive in character and 
so was strictly construed. In Dale County v. Gunter l the 
assassination was supposed to have been committed by a per-* 
sonal enemy from an ambush, and the court held that this 
could not be brought within the words of the statute. This 
legislation did not meet with the ideas of the people of that 
section and after •several suits had been successfully prose- 
cuted the law was repealed in 1874. 

Such legislation would do much towards freeing our states 
from the greatest disgrace upon the American legal system, 
the too^common lynching. Words cannot be found bitter 
enough to properly express the condemnation which law-abid- 
ing citizens should feel towards this curse. As was said by 
the court in Blodgett v. Syracuse, 2 " It is always unsafe to let 
loose a multitude without legal restraint, and better to sustain 
some inconveniences, and even endure some wrongs until they 
can be redressed in the regular and due administration of jus- 
tice, than to live under the jurisdiction of Judge Lynch, how- 
ever valuable in their results his services have sometimes 
been." The law can never be respected, revered, nor obeyed 
when men are allowed to take it in their own polluting hands, 
to contort and pervert according to the dictates of their pas- 
sions. 

California,- Kansas, Louisiana, Maryland, New Hampshire, 
New Jersey, New York, Peansylvania, South Carolina and 
Wisconsin provide for a recovery when damages are occa- 
sioned by a mob or riot. Illinois, Maine and Massachusetts 
require that the mob should be composed of twelve or more 
persons, and Rhode Island six or more. 

It must be positively shown that it was a mob or riot which 
destroyed the property. Fauvia v. New Orleans * decided that 
when a crowd was gathered around a burning schooner it was 
no proof that they had acted in any riotous manner or set 
fire to the ship. During the contest between the republican 

1 46 Ala. 118. » 86 Barb. 526. 3 20 La. An. 410. 
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and democratic governments under Kellogg and McEnery 
respectively, in the stormy reconstructionist period of Louis- 
iana history much property was destroyed. But, when suit 
was brought to recover damages ( Street v. New Orleans) l the 
court said, "In order to recover in this suit, plaintiffs must 
. . . prove, beyond doubt, that the body of men who took 
possession of the State House, and in fact of the State Gov- 
ernment on the 14th Sept., 1874, . . . was a mob or riot- 
ous assemblage within the meaning of the statute, and 
in default of such proof they must fail," and held that there 
was no such proof. And in Duryea v. Neto York 1 the court 
decided that when a crowd of boys or young men demolished 
an old house it was simply a piece of malicious mischief and 
not such a mob or riot as would permit an action under the 
statute. 

It makes no difference whether the mob be large or small. 

In Alleghany County v. Gibson* the county endeavored to 
escape liability on the ground that the riots were a wide- 
spread disorder, too great to be quelled by the local authori- 
ties, but Mr. Justice Paxson'said on this point, "It, has never 
been held that the responsibility of a city or county for the 
violence of a mob depends upbn its size or formidable char- 
acter, or that the failure of the civil authorities to suppress it 
or that their calling upon the military authorities for aid 
relieved them. " And the statutes have always been con- 
strued to give relief if property belonged to aliens or was de- 
stroyed by a foreign mob. In Palmer v. Concord * soldiers 
who were passing through the town, enraged at the publica- 
tion of articles which reflected upon the bravery and ability 
of the army at Bull Bun and Manasses Junction destroyed 
the printing office and the court held that it was " immaterial 
whether any of the rioters were citizens of Concord." 

The statutes in California and Louisiana give right of 
action against any municipal corporation, New Jersey and 
South Carolina against the county, Maine and New Hamp- 
shire against the town, Massachusetts and Rhode. Island 
against the city or town, Kansas against incorporated cities 
and towns, Maryland against a county, incorporated town or 
city, Illinois and Wisconsin against the city or, if the damage 

1 rt2 La. An., 577. * 10 Daly, 300. • 90 Pa. St., 897. * 48 N., H. 211. 
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was not done in a city, the county, and New York against the 
city or county. No question has arisen upon these provisions 
except in New York, where the clause has been construed as 
if it read the same as that of Illinois and Wisconsin. The 
first enactment in Pennsylvania applied only to Philadelphia 
county, but was extended to Alleghany eounty by the act of 
March 20, 1849. This limited provision has never been fur- 
ther enlarged. 

It has always been held that the action must be brought 
where the property was injured or destroyed. Destruction of 
property in and near the Atlantic Basin, Brooklyn, at the 
time of the draft # riots brought up this question. The line 
ln?tween New York and Kings counties is low water mark on 
the Long Island side of East River. The Atlantic Basin had 
l>een built so as to include part of the waters between docks 
and piers. It was held in Luke v. Brooklyn? Atlantic . Dock 
Company v. Brooklyn? arid Atlantic Dock Company v. Neir 
York, 3 that for the injury to docks and the property thereon 
Kings county was liable, while for vessels, floating elevators, 
etc., within the Basin action must be brought in New York. 
It was also held that the trial proper was the place to decide 
which jurisdiction any property was in. 

Recovery should never be allowed where there is any con- 
tributory fault of the party injured. To this end all the 
states, except Louisiana, which have adopted legislation on 
the subject have provided for removal, in certain cases, of the 
liability imposed. 

California, Illinois, New Jersey, New York and Wisconsin 
provide that the owner cannot recover if the damage was oc- 
casioned or in any manner aided, sanctioned or permitted by 
his carelessness or negligence, and unless he used all reason- 
able diligence to prevent the damage. New Hampshire and 
Pennsylvania prohibit recovery if the injury was caused by 
the owner's illegal or improper conduct, and South Carolina 
if by his illegal conduct. Rhode Island, Maine and Massa- 
chusetts allow recovery provided the owner shall use all rea- 
sonable diligence to prevent the destruction or injury 'of the 
property. Kansas does not go so far as the other states, but 

1 48 Barb, 64. * 42 N. Y., 444. ■ 58 N. Y., 64. 
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allows the conduct of the person injured to be shown in miti- 
gation of damages. 

In Blodgett v. Syracuse? the lower court refused to charge 
that keeping a bawdy house was not negligence or careless- 
ness within the meaning of the New York statute. The up- 
per court said, " It is an act detestable in morals, and crimi- 
nal within the provisions of the law — something indeed much 
worse than negligence or carelessness," but a new trial was 
granted on the ground that this was not negligent or careless. 

The same point was decided in Ely v. Niagara County? 
where the property destroyed was a bawdy house and a resort 
for thieves, robbers and murderers. Finally, when a police- 
man was shot down at its very door the " great exasperation, 
excitement and indignation" caused the inhabitants of the 
town to summarily remove the disgrace by burning it down, 
but the Court of Appeals allowed recovery. In Brightman v. 
Bristol, 8 the court says it cannot "hold that these plaintiffs 
are guilty of contributory negligence because they operated a 
factory which was a nuisance" (by statute). 

Underhill v. Manchester 4 refused to permit the keeper of 
a gambling house to recover for injuries done to his property 
by a riot consequential upon a gambling dispute, though he 
took no part in the affair. And in Fortunich v. New Orleans* 
the court allowed evidence that the plaintiffs had been guilty 
of violating a local ordinance, but only in mitigation of dam- 
ages. In the two recent cases of Paladino v. Winchester- 
County? and Hill v. Rensselaer County, 1 it has been decided 
that when the destruction be by persons inflamed and mad- 
dened by liquor sold 'to them upon the premises there could 
be no recovery, but it •would seem that the mere selling of 
liquors, even illegally, is not carelessness or negligence, ex- 
cept when it is the ultimate and final cause of the destruc- 
tion. In Palmer v. Concord? the Court says, " Printing of 
libelous matter must be regarded as illegal conduct unless 
justified or excused by what would be a sufficient defense to 
a civil action." Alleghany County v. Gibson? one, of the 
cases arising out of the Pittsburgh riots of 1877, is of special 
importance on account of many points of similarity with the 

1 36 Barb,, 526. 2 36 N. Y., 297. 8 65 Me., 426. *48 N. H., 196. k 14 La. 
An., 115. • 47 Hun., 337. 7 53 Hun., 194. 8 48 N. H., 211. • 90 Pa. St., 397. 
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late Chicago riots. It was claimed that the continued effort 
of the railroad company to forcibly run its trains, even to 
the extent of shooting down all resistance, caused the mob 
and its results and was such improper conduct as would pre- 
vent recovery, but Mr. Justice Paxson said, " It was the duty 
involving a legal responsibility on the part of the company to 
forward it. In doing so they were but asserting a legal right 
and performing a legal duty which they owed to shippers and* 
consignees. Their action was neither illegal jior improper," 
and sustained the verdict awarding heavy damages. 

From these and other cases the following rules may be laid 
down for interpretation of the negligence clauses in the va- 
rious statutes. 

1. Illegal conduct is such as violates some positive rule of 
law. 

2. Improper conduct is such as a man of ordinary and 
reasonable care and diligence would not be guilty of under 
the circumstances. But conduct can not be said to be im- 
proper if it was exercised in the performance of a legal right 
or duty. 

H. Damage is occasioned, or caused, by certain conduct if 
it is a proximate result and is the natural and probable con- 
sequence of such action in the view of a reasonable man. 

4. The words " aided, sanctioned or permitted " do not 
give any additional force to the clause. 

5. The creation or maintenance of that which is not a nui- 
sance per se, but which becomes one by the change of con- 
ditions or surroundings is not acting without reasonable dili- 
gence. 

The question of giving notice to the authorities of an ex- 
pected attack might come under the requirement of reason- 
able diligence, but several of the states have special statutory 
provisions on the subject. New Hampshire, New Jersey, 
New York, Pennsylvania, South Carolina and Wisconsin re- 
quire t that, upon knowledge had of any intention or attempt 
to injure or destroy property or collect a mob for that pur- 
pose, sufficient time intervening, notice must be given 'to the 
mayor, sheriff, or other officer, as the case may be. These 
provisions have generally been liberally construed. 

In Newberry v. New York 1 it appeared that about eight 

1 1 Sweeny, 86». 



14 NOBTHWE8TEBN LAW REVIEW 

o'clock in the morning the plaintiff was warned that his prop- 
erty would be destroyed at nine o'clock. Fearing bodily 
harm he fled with his entire family. The destruction did not 
occur till afternoon and when suit was brought it was dis- 
missed on the ground that sufficient time had intervened and 
that the failure to give notice would bar recovery. But, on 
appeal, a new trial was granted, Mr. Justice Fithian remark- 
ing, in the decision, " It is clear upon the face of the statute 
that its object and purpose in requiring notice — was for the 
purpose of protection to property, to enable the constituted 
civil or military authorities, or both, to meet and overcome 
riotous, illegal force, by organized legal force." In Solomon 
v. Kingston 1 a crowd had gathered to watch a fire in the build- 
ing in which the plaintiff had a store. It grew disorderly 
after a time and threatened to attack the property. Although 
it was some time before the crowd did finally break in and 
loot the store the court held that negligence could not be im- 
puted to the plaintiff because he remained on his own prem- 
ises and attempted to protect his property instead of warning 
the officials of his danger. 

Schiellen v. Kings County* holds that notice can only be re 
quired when the owner had positive knowledge of a threatened 
attack and Eastman v. Neur York* where a bailee failed to 
give notice, although sufficient time intervened, holds that 
such fact can not be urged against the owner, who had no 
notice. In Loomisv. Oneida County * the fact that a tenant^ 
in-common had notice of threats and attempts made to de- 
stroy the property and failed to give notice was not allowed 
to be a bar to the recovery by other of the co-tenants who had 
no such knowledge. The Pennsylvania court in the first case 
to come before it under the statute, St MichaeFs Church v. 
Philadelphia* affirmed a charge that a mere apprehension of 
danger is not such a knowledge as requires notice, but that 
when notice is required it must be given in writing by one of 
the plaintiffs or by an agent duly authorized for such purpose. 
But later the court receded from such narrow interpretation 
and decided, in Donoghue v. Philadelphia,* that when verbal 
notice was sent that ■ ' if the church goes the school house will 

1 24 Hun., 632. 2 43 Barb., 490. * 5 Rob., 889. * 6 Lane., 269. * Bright, 
121. • 2 Pa. St., 280. 
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go too " it was sufficient to allow recovery for the destruction 
of the school house. In Wing Chung v. Los Angeles l the 
fact that, instead of notifying the mayor that there was trou- 
ble, two factions of the Chinese proceeded to arm themselves 
and resist interference was enough to preclude any recovery. 

Since the purpose of the statutes is to provide recompense 
for the damages sustained it is always right to demand that 
the owner should protect his property in all ways in his 
power, and call upon the authorities to assist him when there 
is any foreknowledge of the purpose of the mob. 

The action must be brought within three months in New 
Jersey and New ¥ork, six months in Wisconsin, one year in 
California and three years in Maryland. In the other states 
the requirements as to the proceedings are governed by the 
general law relating to actions against municipalities. New 
Jersey is the only state which expressly allows compromises 
but it would seem that where there is a clear and undisputed 
claim under the statute the corporation should be allowed to 
agree upon the amount without suit, so as to save the extra 
expenses of court costs and interest. 

The true measure of damages in an action against a munic- 
ipality for riotous destruction of property is generally the full 
value of the property or amount of injury. But Illinois, 
Maine, Massachusetts and Rhode Island only allow recovery 
of thrc^e fourths of the damages sustained. This provision is 
open to very serious criticism. The remedial value of these 
statutes cannot be subserved by compelling the owner to bear 
one-fourth of the loss. If there has been negligence or lack 
of due diligence there should be no recovery but the policy 
which allows only a partial restitution is not in accord with 
any just reasoning. 

The question of allowing interest is also one which seems 
to present some difficulties. But all the courts which have 
passed upon the question have agreed in adding interest, 
either from the time of destruction or demand upon the 
municipal officers. 

The general ground of distinction between those 'cases 
where interest may be allowed and those where it must be re- 
fused seems to be in the character of the claim. If the suit 

1 47 Cal., 518, 
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is to establish the plaintiff's right to bring the action and to 
recover from the defendant interest cannot be allowed, but. 
if, on the other hand, the purpose of the suit is to liquidate 
the damages interest should become a part of .the judgment. 
As it seems that actions against municipalities for mob 
damages should be usually classed under the latter head in- 
terest is very properly allowed. 

In Illinois, where a claim must be filed within thirty days, 
and possibly in New Jersey, where the statute provides for 
agreement as to damages, without suit, interest should only 
be allowed from the time the claim is presented. But in all 
other states the interest on the loss should be allowed the in- 
jured party from the time of damage as part of the injury oc- 
casioned by the mob. 

The court, in Hermits of St. Augustine v. Philadelphia, 1 
assumed a false position in allowing the jury to assess puni- 
tive damages against the county in an amount equal to inter- 
est on the loss from the time of destruction to the verdict. 
Interest should never be allowed for such a purpose. It is 
not in accord with our statutes, and a retrogression from the 
advanced stand which most courts have taken on this ques- 
tion. Fortunately, the Pennsylvania courts have not con- 
tinued in this position, but the charge of the court in this 
case has never received the judicial condemnation which it 
deserved. 

It is in accord with the remedial character of the statutes 
and one of the strongest evidences thereof that the munici- 
pality should be allowed to recover from the rioters the 
amount which it has' paid for damages done by them. This 
gives to the corporation a right which, while perhaps often 
practically useless, is, nevertheless, of great value, as a second 
preventive of the mobbish tendency, the first being the crim- 
inal liability. Such provision is found in the statutes of Il- 
linois, Maine, Massachusetts, N6w Hampshire, New Jersey, 
Pennsylvania, Rhode Island and Wisconsin, all giving an ac- 
tion against any or all of the persons doing the injury. The 
Illinois statute, being the most libeial because the most re- 
cent, provides that in case there be a recovery from the cor- 
poration it shall have a lien to the amount against any sub- 

1 Bright, 116. 
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sequent judgment which may be obtained against the rioters 
by the parties injured, even though it be for such a part of 
injury as the corporation was not liable for. The liability of 
the municipality never releases the rioters from the criminal 
liability nor the common law liability to the owners of the 
property for their tortious actions. 

The United States Supreme Court in Louisiana, ex. rel. 
Folsom v. New Orleans, 1 adopted a rule which appears un- 
wise, unjust and of doubtful legality. The store of Folsom 
Bros, in New Orleans was broken open and entirely pillaged 
by a large mob during the reconstruction period. They im- 
mediately brought action against the city for their loss. The 
city was unable to make any defense, so clear was the case, 
and uncontradicted evidence showed that the damages were 
over twenty-six thousand dollars. The trial court gave a ver- 
dict for fifteen thousand dollars, but the Supreme Court of 
Louisiana, on appeal, decided that amount to be too small, 
and in 1877 a final judgment was entered for the plaintiffs 
for the entire loss with interest. Folsom Bros, afterwards 
obtained another judgment of two thousand dollars, by as- 
signment. These two claims were registered by the comp- 
troller. At the time of the first judgment the tax rate was 
175, it had been reduced to 150 before the second judgment 
was obtained, and by the constitution of 1879, after the claim 
had been registered, was still further reduced to 100. The 
effect of these various reductions was to prevent Folsom from 
collecting the judgments, since they were not allowed to issue 
executions against the city and the funds received under a 
tax rate of 100 were barely sufficient to pay the current ex- 
penses which had to be first met. 

Folsom Bros, brought mandamus to compel the city to 
levy taxes and -pay the judgments, which was denied in the 
Louisiana Supreme Court, and was carried on appeal to the 
United States Supreme Court. That court decided that there 
was no impairment of the obligation of a contract and that 
this legislation had deprived the Folsoms of no property; and 
therefore affirmed the Louisiana decision. Mr. Justice Har- 
lan delivered a strong dissenting opinion. Mr. Justice Brad- 
ley agreeing with the majority, said, " Remedies against mu- 

1 28 La. An., 986. 
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nicipal bodies for damages caused by mobs, or violators of 
law, unconnected with the municipal government, are purely 
matters of legislative policy, depending on positive law. 
which may at any time be repealed or modified, either before 
or after the damage has occurred, and the repeal of which 
causes the remedy to cease to exist/' Although the more ad- 
vanced modern writers on contracts do not all agree that 
judgments are contracts it may well be questioned whether 
they should not be included under that term as used in Art. 
1, s. 10, of the Conptitution. At the time of the formation of 
that document the word contract was universally used to in- 
clude judgments of record. 

While it can not be doubted that the legislature can take 
away at any time the right to sue a municipality for mob 
damages it seems a gross miscarriage of justice to allow a law 
to interfere after that right has become merged in a judg- 
ment. The constitutionality of a law which lowered the tax 
rate so as to make it impossible to collect a judgment and a 
law which removed a municipal suability should be decided 
from very different standpoints. After a right, be it common 
law or statute, becomes merged in a judgment, the just, and 
what I believe to be the true, interpretation of the Constitu- 
tion would render it inviolable by state law. 

Whether this act of the Louisiana Legislature was depriva- 
tion of property is also a question which might with equal 
legality, and with greater propriety have been settled the 
other way. If making a judgment uncollectible is not depriv- 
ing its owner of property it is rendering it so utterly worth- 
less as to be very near to the line of distinction. 

The remedial character has been maintained in all the stat- 
utes except that of Maryland, which is punitive, pure and 
simple. It provides especially that no recovery can be had 
except when the authorities had good reason to believe the 
riot was about to take place, and negligently failed to prevent 
the damage, "it being the intention of this article that no 
such liability should devolve on such county, town or city un- 
less the authorities having notice have also the ability of 
themselves, or of their own citizens, to prevent said injury." 

Fortunately this position is taken by none of the other 
states, for it is disastrous to the best results of the remedial 
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statutes which have been considered. It does not seem right 
to inflict a punishment upon the municipality for failure to 
protect the property of its citizens when its dual nature is 
considered. 

By the Constitution of the United States each state has 
surrendered certain of its powers as an independent sover- 
eignty to the central government, but it retains all others, 
which are principally lodged in the legislature. For conven- 
ience many of the purely local functions of the state, such as 
sanitary measures and police regulations, are turned over to 
the counties, cities and towns. These municipalities become 
in this way a part of the state government; and subject to the 
same privileges and immunities as the state itself. There is 

So it has always been held that a municipality cannot be 
sued for negligence or even the most illegal actions of such 
officers. As it is for such negligence that many persons dam- 
nified by mobs have attempted to hold municipalities at com- 
mon law it is readily seen how untenable their position has 
been. 

The fact that the city is specially empowered to preserve 
the peace does not change the matter. Such provisions in a 
municipal charter, or a general law, are always for govern- 
mental purposes. The charter of Cleveland, for instance, im- 
poses special obligation on that city to prevent all riots. But 
in Western College of Homeopathic Medicine v. Cleveland, ' 
the Supreme Court of Ohio held that the city was not liable 
for the destruction of property by a mob, even though the mayor 
or police officers had forcibly compelled the faculty and students 
to desert the building when it was attacked and leave it to the 
destructive passions of the mob. This is as strong an illus- 
tration as is possible of the attitude always taken by the 
courts towards municipal liability for the actions of police 
officers. 

And in Duffy v. Baltimore,* it was decided that it was not 
obligatory upon the city to place police officers to protect 
property and prevent trespass and destruction even though 
they had strong reasons to believe the property would be the 
target of a mob attack, 
no liability upon a municipal corporation for failure or neg- 

1 12 0. St., 876. ' Taney, 200. 
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lect of these ministerial duties. But there is another side to 
the municipal corporation, the true corporate existence, im- 
plying the power to own and control property and care for 
its own particular interests in such a way as to derive the 
greatest possible benefits for its members. This phase brings 
with it the ordinary liability of persons and corporations for 
any negligent or unlawful actions. 

Police officers, constables and sheriffs are appointed by the 
municipalities but they cannot be held to be officers of those 
corporations, as such, but rather officers of the state, for the 
general preservation of property. 

It must be acknowledged 'that the tendency to riotous dis- 
order is still very potent, although thepessimism often in- 
dulged in, that mob violence is on the constant increase, is 
not warranted by the facts. The history of the great riots 
which have occurred in the United States is a forcible illus- 
tration of the fact previously alluded to, that riotous assem- 
blages are always influenced by passion, and are entirely dis- 
regarded of the legal rights of others. 

Perhaps a brief review of a few of these riots may prove 
this assertion. Pennsylvania has been the seat of several 
most disastrous and most unfortunate outbreaks, of which the 
religious riots of 1844 were the first of note. 

The occasion was the formation and meeting of the so-called 
"NativeAmerican Party", which was an anti*Catholic political 
organization. As is usual in cases where religious differences 
are discussed, the utterances at the meetings of the society 
were bitter and malicious. Finally an open*air gathering in 
Philadelphia was attacked and resort being taken to fire-arms, 
several were killed. The disorder constantly increased for 
four days, when martial law was declared. During this short 
time a number of lives were lost, Kensington market de- 
stroyed and over thirty houses and many Catholic schools and 
churches burned. It is to be hoped that these scenes of vio- 
lence will not be repeated in the history of the modern anti= 
Catholic association. 

In 1877 occurred the first of the long series of great rail- 
way strikes accompanied by violence. Although this strike 
began in West Virginia it spread rapidly and Pittsburgh was 
the scene of the greatest violences. Here five million dol- 
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lars damage was done before the troops finally put down the 
disturbances. As is generally the case with railway riots 
much of the property destroyed belonged to aliens. 

It would be impossible and unnecessary to enter into any 
elaboration of the great conflicts between employe and em- 
ployer which have made a large part of our industrial history 
since 1877. No department of labor has been free from all 
disagreements, although those which furnish employment to 
the largest number of the uneducated and foreign element 
have had the most trouble. It is also a noticeable fact that 
strikes which have been attended by riotous demonstrations 
have generally been less successful than those which rely on 
the power of numbers, right and public sympathy. 

Before the war, abolititionists all over the country were 
subject to the greatest dangers from mobs both in their per- 
sons and in their property. The prosecution and murder of 
Lovejoy was a noted form of this violence. 

The Baltimore riots at the beginning or the war, the Draft 
Riots in 1863, and the many violent outbreaks in Louisiana 
and other southern states during the reconstruction period 
were all manifestations of the most bitter sectional and racial 
prejudices. 

Another cause of occasional riots in the first half of the 
century was the feeling against homeopathy, inspired by 
ignorance and falsehood, which incited serious disturbances 
in many parts of the country. 

Thus it will be seen that as a rule mobs are gatherings 
which are actuated by utterally illegal and false motives and 
which should never have a place in civilized communities 
governed by positive and just laws. 

And often a large assemblage with an orderly purpose has 
by its very size become dangerous. As has been well said, 
" the fact is often overlooked that a mob when once aroused, 
and maddened by success, becomes, like a wild beast, danger- 
ous alike to friend and foe." 

For these various reasons the law has always been severe 
upon riots and those concerned therein. But that does not 
help the person whose property has been destroyed by some 
overpowering mob. It is just and equitable that the burden 
for the unruly outbreaks and the damages caused thereby 
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be spread over the entire community rather than alone upon 
the unfortunates whom chance or the caprice of the rioters 
has selected to bear the direct assault. And so these statutes 
have been passed giving an injured party a right to seek con- 
tribution from his fellow taxpayers through a suit against 
the municipality. 

One of the fundamental propositions upon which our gov- 
ernment rests is that every citizen shall be protected in the 
enjoyment of life, liberty and property. The citizen, when 
he surrenders his personal independence to the state sover- 
eignty and yields his support to the government, has a right 
to expect from the government a return in adequate protec- 
tion. This he does not receive if he must bear losses inflicted 
upon his property without his fault. 

There is no question about the constitutionality of these 
statutes, Every municipality which has become liable to a 
large amount under their provisions has fought this point with 
greatest skill, but always without success. By the decisions 
in Alleghany County v. Gibson l and Darlington v. New York 1 
those two municipalities became liable to the amount of over 
six million dollars. 

In the last named case most elaborate arguments were 
presented by attorneys representing the plaintiffs in nine 
hundred and fifty of the sixteen hundred suits brought for 
damages occasioned by the Draft Riots. Chief Justice 
Denio said, in rendering his opinion, " As, however, the ob- 
jection of the defendant arises out of a constitutional re- 
straint, substantially identical with one of the provisions of 
the Magna Charta, is it not at least a curious coincidence, 
that the policy of compelling a local community to answer 
with their property for acts of violence committed by others, 
has been considered by the English Parliament as a supple- 
ment to, rather than a violation of, the Great Charter. " 

The effect of these statutes has been beneficial in many 
ways. The inevitable consequence of holding the munici- 
palities responsible for mob damages has been an increased 
sense of accountability for civic peace in the citizens both as 
a unit and as individuals. As has been judicially said con- 
cerning the Philadelphia statute, " It enabled the owners of 

1 90 Pa. St., 897. * 82 N. Y., 164. 
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property destroyed to recover its value; at the same time it 
inculcated a lesson of inestimable value to the municipal 
authorities and tax-payers of that city, the good results of 
which are seen in a well trained police force and a freedom 
from mob violence that is exceptionable." 

There can be no question that when the importance of 
social order, and the security of person and property result- 
ing from it, are impressed upon the public mind by a strong 
influence of pecuniary responsibility, a sharper vigilance is 
excited and a more efficient action aroused in regard to the 
prevention and suppression of riotous assemblages. All of 
these effects are secured by the statute under consideration. 

The history of the United States is approaching what seems 
to be a dangerous point. Every effort should be made to se- 
cure in these closing days of the Nineteenth Century all of 
the cherished rights which the closing days of the Eight- 
eenth Century established. 

When the demagogues' call to arms is as rampant as it is 
today it behooves every state to preserve peace and liberty in 
all ways possible. As one of the most important means to 
that end, may the number of states which have adopted the 
provisions herein considered be constantly increased. 

Fbank White. 



AMERICAN SOVEREIGNTY. 

The Union, its preservation and perfection, has been the 
leading issue in American politics. It has made the great- 
est demands upon statesmanship and sounded the loudest 
calls to arms. On its account the contests of a century have 
been fought; in its name the victories of a century have been 
won. The Articles of Confederation declared the Union per- 
petual; the Constitution was framed to make it more perfect; 
the war for the Union was fought to make, in the phrase of 
Chief Justice Chase, an " indissoluble Union of indestruct- 
ible States." 

If we seek the real cause of the great controversy that lies 
between the perpetual Union of the Articles of Confederation 
and the indissoluble Union of 1866, we shall find it in the 
widely differing opinions that have obtained as to the location 
of American sovereignty. While important phases of this 
controversy have been settled, the question of final authority, 
the actual basis of all American law, still remains a fruitful 
source of misunderstanding of our institutions both at home 
and abroad. 

Among the definite views that have prevailed as to the lo- 
cation of American sovereignty, two have been of special in- 
fluence. It has been earnestly contended on the one hand 
that sovereignty is held by the States, and on the other that it 
is held by the aggregate people of the United States, or by 
the aggregate people of the several States in union. On one 
side it has been claimed that the colonies by the Revolution 
became severally free, sovereign and independent States; 
that these States could not surrender nor transfer their sov- 
ereignty, and that the Constitution was but a mere compact 
between sovereign States. On the other side it has been held 
that the colonies were never independent, sovereign States; that 
as one people subject to Great Britain they achieved their in- 
dependence and became a sovereign people, and as such es- 
tablished the Constitution. Thus the question whether the 
United States constitute a single sovereign State, or a Con- 
federacy of Sovereign States, is made, by the supporters of 
these views, to depend upon the historical inquiry whether 

24 
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the American people achieved their independence as one peo- 
ple or as several independent peoples. Hence more attention 
has been given to the history of a century ago, from which 
some support is easily found for either view, than to the ac- 
tual facts and conditions of the more perfect Union of the 
Constitution. In this connection undue attention has like- 
wise been given to the intent of the framers of the Consti- 
tution. Some of these intended one thing and some an- 
other. Their intent is only of value as it accords with what 
they in fact did. 

The actual location of American sovereignty is a fact of to- 
day, not a question of history, nor a creature of intention. 
What the framers of the Constitution did is of vastly greater 
consequence than the antecedent location of American 
sovereignty or their intention as to its location. 

The supporters of both these positions, although they differ 
widely as to its location, agree that sovereignty is indivisible 
and that it must exist somewhere in unity in every independ- 
ent political community. One or the other of these views 
has been held by most of those who have intelligently sought 
to locate the final authority in our complex system. But 
there have always been those who have held that sovereignty 
is divided between the States and the United States. These 
have not understood the nature of sovereignty, or have mis- 
taken its agents for their principal. They have freely used 
the word "sovereign", with apparent indifference as to 
its meaning, and have filled our judicial aud political 
literature with an absurd jargon about divided sovereignty 
and the Federal and State governments being each sovereign 
within its sphere. A divided sovereignty is a flat contra- 
diction of terms and can no more exist than a divided man 
can live. 

In John Austin's celebrated analysis of law, the first step 
is the proposition that a law is a command issued by a 
superior to a subject and enforced by a sanction or penal- 
ty. Positive law is distinguished from other laws, properly 
so-called, as the command of the sovereign of an independ- 
ent political community. A sovereign is a person, or a de- 
terminate body of persons, to whom the bulk of the com- 
munity is habitually obedient. Such person, or determinate 
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txxly of persons, not being in the habit of obedience to any 
determinate human superior. This definition is at once so 
clear and scientific that it has been accepted as adequate by 
many if not most of those who have since had occasion to 
consider the meaning of the term. A sovereign cannot be 
limited in the exercise of sovereign powers, nor can such 
powers be shared between it and another. Such limitation 
or division would imply a superior with authority to 
impose such limitations or divide such powers. Hence as 
Austin remarks, " Sovereignty, or supreme power, is incap- 
able of legal limitation, whether it reside in an individual 
or in a number of individuals." It follows that there can 
be but one sovereign, or sovereign body, in an independent 
political society at one and the same time, and that such 
sovereign, or sovereign body, can be subject to no human 
superior. Sovereignty is always held in unity by one per- 
son, or a determinate body of persons. Its powers may be 
distributed in exercise but must remain one in possession. 
It may create or adopt agencies through which to exercise 
its powers, but it must remain free from the fetters of posi- 
tive law. With this meaning of the term in view we may 
seek the location of American soverereignty. 

The power that created and adopted our various agencies 
of government; that delegated and "reserved "to them the 
sovereign powers which they wield; that defined those 
powers and restricted their exercise by a written Constitu- 
tion; that from time to time has added further expressions 
of its will, and that may at its pleasure resume the powers 
thus placed in the hands of its agents and redistribute them, 
is sovereign in this country. This sovereign employs agents 
through which to exercise many of its powers. Of these 
one of the most important is the local State which is not 
itself sovereign. All its powers were " reserved " or delegat- 
ed to it by a power outside of and greater than itself, by 
whose authority alone it acts. It is not even a mere agency 
of its aggregate people, or of the aggregate of those who 
hold the franchise. In fact such aggregate body in the 
local State is not sovereign, but is itself another agency of 
a superior. There is no power granted or " reserved *' to 
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the local State or its aggregate people that may not be with- 
drawn or limited, not only without its consent, but against 
its will. Even if we assume that the Constitution can only 
be amended in the manner therein provided, a given State 
exercises no power of which it may not be deprived by the 
action of three fourths of the other States against its own will 
and the wishes of all its citizens. A State which exercises no 
power of which it may not thus be deprived, is in no proper 
sense sovereign or independent. The powers which it exer- 
cises may be sovereign, but they belong to a superior in rela- 
tion to which it is dependent. 

But if the location of American sovereignty is not to be 
found in the local State, nor in its aggregate people, neither 
is it to be found in the Federal government, which is itself 
an agency of limited though important powers. The Federal 
government did not make the Constitution but is itself the 
creature of the Constitution. It can neither add to nor 
change its powers. As to important matters, such as the pro- 
tection of life, liberty and property, it cannot even exercise 
powers of sovereignty. The fact that it is a government of 
limited powers is conclusive of any claim of sovereignty, on 
its behalf. Sovereignty cannot be divided and have its powers 
limited by written constitutions or otherwise. Its powers 
cannot be divided in possession but may be distributed among 
agents through which they are exercised. But such agents 
are in no sense sovereign. The Federal government is with- 
out authority to say how many or how few shall be its powers, 
or what shall be delegated or reserved to the States. It is a 
child of the Constitution, a mere agency of the sovereign. 
Over and above the local State, its aggregate people, the Fed- 
eral government and the Constitution, stands a sovereign 
power higher than any of them, superior to all of them. This 
power holds American sovereignty in unity, having distrib- 
uted its powers among its agents through which it exercises 
them. No one of these agents has any final control, even as 
to what shall be its own powers; and even when some of them 
act together in amending the Constitution, they thus act in 
obedience to, and under the authority of, the sovereign that 
stands over and above the Constitution itself. 

The powers of sovereignty being distributed in this coun- 
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try among many agents, there must be some body politic, or 
aggregate people, able at all times to recall and redistribute 
them. Such body or people is alone sovereign. It is above 
the Constitution and all its complex agencies. The only body 
that meets these requirements is the aggregate people, com- 
posed of all who hold the franchise in the several States. 
This aggregate is one body politic. As such it is subject to 
no human superior, although its individual members consti- 
tute a large part of its subjects, and as individuals, are habit- 
ually subject to its will. It is not, as a body politic, bound 
by the Constitution, but is itself the power whose command 
alone gives the Constitution authority. The members of 
this body are often loosely called sovereigns, and it is some- 
times said that every American citizen is a king. This is 
error. Only the aggregate body is sovereign, while its mem- 
bers as individuals are subjects who are alike bound to obedi- 
ence with those who do not hold the franchise. 

It is however objected that there is no such aggregate rul- 
ing class which, holding sovereignty in unity, stands above 
all our constitutions, laws and governmental agencies. Pro- 
fessor Bliss, in his work on sovereignty, goes so far as to say 
that, "The distribution of powers between the Federal and 
State governments is permanent." He claims that the Con- 
stitution cannot be changed by the Federal state, the Federal 
people, the local States or their several or aggregate peoples; 
that it requires the consent of both the local and Federal 
States, and that the powers of sovereignty are not distributed 
but permanently divided. He says that such powers may be 
said to be distributed without division when there still exists 
a State or people which may recall, continue or redistribute 
them at will. He admits that if sovereignty remains it must 
be held in unity, but asserts that it has been destroyed by the 
division of its powers among our various agencies of govern- 
ment. Mr. Bliss argues that the aggregate people acting as 
one body politic are not sovereign, because they cannot make 
constitutional changes or control the distribution of powers. 
In other words, the power that made the Constitution, in 
making it gave up its own life. The sovereign has in making 
the Constitution committed suicide. The future welfare and 
government of the nation is remitted to the care of irresponsi- 
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ble agents whose master has gone to a far country never to 
return. The main error in this reasoning lies in the assump- 
tion that the sovereign is absolutely bound by the Constitu- 
tion and that it can only be amended in the manner therein 
provided. 

The maxim, "The king can do no wrong," is easily under- 
stood as applied to an absolute monarch. It simply means 
that such a sovereign can do no legal wrong. All law repre- 
sents his will, and he cannot be bound by his own will. Any 
act contrary to a former expression of his will must be re- 
garded merely as indicating a further expression of the will 
of the supreme authority. The same reasoning applies when 
sovereignty is held by an aggregate body instead of a single 
individual. The sovereign body can do no legal wrong. It 
is not itself bound by the laws it sets for its agents and sub- 
jects. Hence provisions contained in the Constitution for 
its amendment cannot be regarded as binding upon the 
aggregate body in which resides American sovereignty. 
Such provisions are binding upon the agents through which 
amendments may be made. Such agents have no authority to 
amend except as directed. The sovereign body itself being 
above the Constitution may amend it in any manner it 
chooses. Its power and right to amend, whenever and in 
whatever manner it may desire, is in no way affected by the 
fact that it is highly impracticable for it to amend except 
through the agencies and in the manner provided in the Con- 
stitution itself. In fact the provisions for amendment are to 
be regarded, not as law binding the sovereign, but as an ex- 
pression of its purpose to amend only in that manner; as no- 
tice to its subjects, public officers and other agents that they 
are not to regard any thing purporting to be a further expres- 
sion of its will as such unless expressed in the mode stated. 
If, however the sovereign should amend by a clear and un- 
mistakable expression of its will in any other manner, the 
duty of obedience would at once rest upon all its agents and 
subjects. While the Constitution remains without further 
amendment, it is to be regarded as still expressing the sover- 
eign's will, and when amendments are made through the reg- 
ularly constituted agencies they must be assumed to be a fur- 
ther expression of that will. 
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It is also objected that the aggregate people of the several 
States do not in fact act together as a single body politic. It 
is true that in establishing the Constitution they did not 
gather in one place and take united action. It is also true 
that they have not since met and formerly resolved that the 
Constitution and the various agencies of government still 
represent the will of the entire body. It is likewise true 
that in all their action respect has been paid to the local 
States. But the Constitution was not made by the States or 
for the States. It was " We the people of the United States, " 
not the several States or the peoples of the several States, 
who ordained and established the Constitution. Local inde- 
pendence had never been known. The Colonies though lo- 
cally isolated were subject to a common authority, and inde- 
pendence was achieved by the joint action of all under a com- 
mon government. The Constitution was established for the 
better protection of the one people of the United States. 

Many who have never accepted the doctrine of the Calhoun 
School as to the rights of the States have fallen into the error 
that the States are sovereign within their sphere. It still 
seems to be held by these that the States as independent 
political communities established the Constitution, reserving 
to themselves sovereignty each over its own territory, except 
as limited by that instrument. The States were retained as 
important agencies of government by the Constitution, but 
the fact that their powers are general, except as limited, does 
not indicate that they are anything but agents. They did 
not reserve to themselves the powers not delegated to the 
United States by the Constitution, nor prohibited by it to 
the States. The reservation of the tenth amendment is to 
them, or to the people, by the power that made the Constitu- 
tion, and continued them as its agents. The States exercise 
sovereign powers, but such powers are delegated to, or reserv- 
ed for, them. 

In making their own constitutions and local laws the ag- 
gregate people of a State, composed of those who hold the 
franchise, resemble in some things the aggregate people of 
the United States. Such body is not legally bound by the 
State Constitution and laws. It may amend its constitution 
in any manner it chooses, without reference to the mode 
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prescribed in the instrument itself. The vital distinction be- 
tween the aggregate people of the United States and the ag- 
gregate people of the local State lies in the fact that the 
former owes obedience to no human superior, while the lat- 
ter is bound by the Constitution of the United States. 
The aggregate people of the United States is sovereign: 
the aggregate people of the local State is merely an agent 
exercising great but delegated powers. The individuals who 
compose both aggregates owe obedience to the laws imposed 
by both, and, as we have seen, are as individuals, in no sense 
sovereign. 

It is claimed by some writers of high standing that sover- 
eignty is impersonal. Guizot discards the idea that sover- 
eignty, which he describes as the primitive, absolute right of 
law making, can exist in any person or in the State itself. 
He asserts that reason, justice, the divine law within should 
dictate human laws. Francis Liebar regards sovereignty as 
a power inherent in society, in the State itself. Others unite 
in these views, holding that sovereignty is impersonal, inher- 
ent in society but not held by those having the franchise or 
otherwise. 

It seems that in this view the aggregate of those holding 
the franchise is to be regarded as still another and higher 
agent of the sovereign authority. The objection to this 
theory lies in its removal of sovereignty beyond the range of 
definite legal initiative. Where positive law exists there 
must be some definite final authority by which it is imposed 
and enforced. Hence the sovereign person, or determinate 
body of persons, of Austin's definition. But those who hold 
that sovereignty is impersonal, deny that law is a command. 
Thus Mr. James C. Carter, in his address at the meeting of 
the American Bar Association of 1890, on " The Ideal and 
the Actual in Law", says: "The law is not a body of com- 
mands imposed upon society from without, either by an indi- 
vidual sovereign or superior, or by a sovereign body consti- 
tuted by representatives of society itself. It exists at all 
times as one of the elements of society springing directly 
from habit and custom. It is therefore the unconscious 
creation of society, or in other words, a growth. * * * 
The statute law is the fruit of the conscious exercise of the 
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power of society, while the unwritten and customary law is 
the product of its unconscious effort. " 

Mr. Carter also says, that law springs from and rests upon 
" the habits, customs and thoughts of a people, and that from 
these a standard of justice is derived by which doubtful cases 
are determined. The office of the judge is not to make it. 
but to find it, and when it is found, to affix to it his official 
mark by which it becomes more certainly known and authen- 
ticated. The office of the legislator * * * is somewhat. 
but not fundamentally, different." 

Others who share these views, in substance, also insist that 
the sovereign person, or determinate body, of Austin's defini- 
tion, is further limited by public opinion. In general, they 
insist that what has been regarded as sovereignty is itself 
controlled by limitations imposed by the habits, customs, 
passions and public opinion of all the people, and by reason, 
justice and divine law. That all these have great influence 
upon the action of the person, or determinate body, that holds 
sovereignty in unity in any given society, may be at once ad- 
mitted. It is not claimed that this sovereign person, or body, 
is at all free from limitations other than those imposed by 
positive law. No one of the influences named is legal. Noth- 
ing that any one of them dictates can be enforced by legal 
sanctions if the sovereign person, or body, chooses to disre- 
gard it. No rule of action supported by any of them can be- 
come a rule of positive law until it has taken the form of a 
command directly or indirectly. Where the sovereign is a 
single person, individual opinion or caprice is likely more or 
less to influence his action. But where the sovereign is a 
body composed of numerous members of the society, as in 
this country, the habits, customs and public opinion of the 
entire people will generally exert great influence upon its 
action. It may even be admitted that its action should as a 
rule be determined by these influences. As long as it retains 
the right of choice and is not subject to the legal control of a 
superior, it matters not whence comes the individual opinions 
of members, which find expression in their joint action. 
Such opinions must be formed by some influences, and it is 
natural and proper that the habits, customs and public opin- 
ion prevalent in the society of which they are the leading 
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members should have great or even decisive weight in their 
formation. The distinction is, that such influences are not 
legal, and do not become part of the law of the land until 
they have assumed directly or indirectly, the form of a com- 
mand of the sovereign body. The making of the habits, cus- 
toms and public opinion of the people into law proceeds so 
silently and constantly that it may often seem difficult to 
mark this distinction, but it must always exist, or the courts 
would be obliged to enforce the entire body of habits, cus- 
toms and public opinion of the people. Even if they did 
this, it would be in obedience to a command to do so, which 
would be of itself a command making all such habits, cus- 
toms and public opinion the law of the land. The courts 
themselves are mere agents of the sovereign body; and as 
said by Hamilton, they " have neither force nor will, but only 
judgment." 

Mr. Carter alleges that it is the office of the judge not to 
make, but to find, the law and affix to it his official mark by 
which it becomes more certainly known and authenticated. 
It would be more accurate to say that the sovereign person, or 
body, creates the judicial office and appoints judges to find 
out and declare, in deciding new and uncertain cases, what 
shall be the law. Law thus made is as much the command 
of the sovereign as is that made by legislation. Both are de- 
clared by its agents. The law which both declare becomes 
such only by virtue of the authority of a determinate sover- 
eign. 

The long controversy touching the location of American 
sovereignty has raised questions both difficult and dangerous. 
The danger is past, but it still remains important that we 
clearly understand where lies the final authority for all 
American positive law. 

Edwin Bubbitt Smith. 
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EDITORIAL AND COMMENT. 

The Towle prize for the best thesis written by a member of 
the senior class was awarded at the last commencement to 
Mr. Prank White, who wrote on the subject of " Municipal 
Liability for Mob Damages." Mr. White's article appears 
in this issue. 

The Callaghan prize for the best standing in a special ex- 
amination given for the purpose was awarded to Mr. Eugene 
G. Fassett. 

• * • 

Prof. Blewitt Lee offers a prize of Fifty Dollars for the best 
article written by a member of the school, suitable for publi- 
cation in the Law Review. 

The Board desires to express its thanks to Prof. Lee for his 
generous offer, and it feels confident that a large number of 
students will avail themselves of the opportunity to compete 
for the prize. Articles submitted for this prize may also be 
submitted for competition for the Towle prize. 

84 
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We give below the attendance in the Law School for the 
past three years. 
18934 

Juniors 76 

Seniors 56 

Specials 8 

Total attendance 140 

1894*5 

Juniors 110 

Seniors 74 

Specials 8 

Total attendance 192 

1895. Registration to date. 

Juniors 98 

Seniors 87 

Specials 4 

189 
Inasmuch as the registration for previous years includes 
students entering at all times through the year, it would 
seem that there is a gratifying increase over preceding years. 
The present attendance of this Law School is the largest in 
its history, with the exception of the year 1891*2, when the 
course was practically duplicated by the holding of sessions 
both day and evening. 

* * . 

With the current school year there go into effect new rules 
regarding the requirements for graduation from this law 
school, which materially raise the standard of work necessary 
for a degree. Though rigid, the new regulations are very 
fair, and are in accordance with the purpose of our faculty 
to maintain the position of this school among the leading 
law schools of the country. 

• * • 

The Law Review is pleased to welcome Prof. Julian W. 
Mack as a member of the faculty. Prof. Mack was graduated 
from the Harvard Law School in 1887, and at the close of his 



36 NORTHWESTERN LAW REVIEW 

course was awarded a University fellowship to Berlin, where 
he spent the following three years in study. Since entering 
the practice of law in Chicago, he has gained a reputation as 
an able practitioner as well as a close student of law. 

While this is his first experience as an instructor, he shows 
eminent fitness for the work, and his course in Commercial 
Paper promises to be one of the popular courses of the 
school. 



The degree of Doctor of Laws has been conferred upon Prof. 
Harvey B. Hurd by the Northwestern University. As a law- 
yer and an instructor Prof. Hurd commands the respect of all 
with whom he comes in contact and we are pleased to see him 
receive an honor which he so justly deserves. 

♦ ♦ • 

The subject of the requirements for admission to the Illi- 
nois Bar, has engaged the attention of the State Bar Associa- 
tion at various times, and suggestions have been made and 
resolutions adopted with a view to making the rules more 
stringent. However, the efforts in this direction do not seem 
to have met with any very hearty response, unless the charac- 
ter of the examination held in the First District on October 
4th and 5th may be regarded as such. The committee ap- 
pointed by the Appellate Court is quoted as saying that they 
determined to see if something more effective than passing 
resolutions could not be done, and the questions propounded 
by them were such as to test the applicants' ability more thor- 
oughly than those in previous examinations. 

But the most marked difference lies in the character of the 
questions asked, especially those in Torts, Partnership, 
Agency and Corporations. In these subjects there was adopt- 
ed largely the plan of hypothetical cases, which the applicant 
was required to discuss pro and con, giving full reasons for 
his decision. This is the system in use in the leading law 
schools and has been found to give much better results than 
questions merely requiring definitions or the statement of 
principles. 

The difference between the systems is, that the one in ques- 
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tion requires not only a knowledge of principles but also the 
ability to apply them to the actual case. The test of a true 
lawyer is in his ability for legal thinking and not in the num- 
ber of definitions or maxims which he has committed to mem- 
ory. These last may be obtained from the text books or 
cases; but the application of them, the reasoning out of new 
principles to fit the peculiar facts of the case in hand, is 
something that each lawyer must do for himself as occasion 
requires. Until the student has begun to acquire this faculty 
he cannot reasonably ask for admittance to the bar. 

We should like to see the example set by this committee 
followed by the examining committees throughout the state, 
and then, if a fair proficiency were uniformly required, the 
general standard of the bar would be raised with no injustice 
to those who rightfully should belong to it. 

• * • 

APPEARANCE.— Attorney's power to withdraw.— In 
64 N. W. Rep. 73, ( N. Dakota ) the power of an attorney to with- 
draw his client's appearance and answer because of non-pay- 
ment of fees was discussed. The complainant had brought 
suit for divorce against his wife, and the defendant's attorney 
had regularly entered her appearance and answer; but a few 
days before the day on which the case was set for trial he with- 
drew both the appearance and answer, and in the notice of 
withdrawal he stated his reasons to be that his repeated re- 
quests for a retainer had remained unnoticed by his client and 
he was merely carrying out a threat he had made in his last 
request for funds. In the trial court a decree was entered in 
favor of the complainant by default of defendant, but the su- 
preme court reversed this decision and vacated the decree. 
The court held that as the attorney had withdrawn the ap- 
pearance and answer in avowed hostility to his client in re- 
taliation for non-payment of fees, such withdrawal was in bad 
faith and beyond the scope of an attorney's authority, and 
therefore without binding force and effect. Also that a de- 
cree for the complainant under such circumstances was illeg- 
al, and should be vacated as a matter of strict legal right to de- 
fendant. The trial court was bound to know the reasons for 
the act because they were set out in the attorney's notice of 
withdrawal which was on file and should not have defaulted 
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the defendant under such circumstances. A trust relation ex- 
ists between attorney and client, and an attorney has no 
authority to do any act necessarily injurious to his client's 
cause and confessedly inspired by malevolence and hostility. 
The decision of the court in this case seems to be eminent- 
ly a just one, and it hardly speaks well for the bar of North 
Dakota that it was necessary to make it. 

* * • 

ATTOBNEY'S PEES— Action fob Wages— Constitu- 
tional Law.— The Supreme Court of Ohio in Hocking Val- 
ley Coal Co. v. Bosser 41 N. E. 263 holds that an act of the 
legislature providing for the recovery of attorney's fees as 
costs in an action for wages where amount claimed is recov- 
ered, is unconstitutional and void. 

This decision is of interest, for the reason that the legisla- 
ture of Illinois passed a similar statute in 1889, the constitu- 
tionality of which has never been tested in the Supreme 
Court. The holding of the Ohio court is not rested on any 
peculiar provisions of their constitution, for the -court says: 
" It is true that no provision of the constitution of 1851 de- 
clares in direct and express terms that this may not be done," 
but the decision is based on the broad ground that " It vio- 
lates the fundamental principles upon which our government 
rests." They brand the act as unjust for the reason that it 
is not limited to cases where the employer interposes-a vexa- 
tious defense, but applies equally to cases where he honestly 
disputes the account, or where acknowledging it, has not 
funds with which to pay. They say, " Upon what principle 
can a rule of law rest which permits one party, or class of 
people, to invoke the action of -our tribunals of justice at 
will, while the other party or another class of citizens, does 
so at the peril of being mulct an attorney fee, if an honest 
but unsuccessful defense should be interposed? A statute 
that imposes this restriction upon one citizen, only denies to 
him the equal protection of the law." 

As the reasoning of the Ohio court would be equally ap- 
plicable to conditions in Illinois, it is possible that the Illi- 
nois Supreme Court will come to the same conclusion, when 
the question comes before it. 



— -i 
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CONTRACT.— Want op Mutuality. The U. 8. Circuit 
Court for the Northern District of Illinois recently handed 
down its decision in the case of American Cotton Oil Co. v. 
Kirk, 68 Fed. 791. The case, briefly, involved a contract to 
sell and deliver 10,000 barrels of oil in such quantities per 
week as the buyer may desire. The court, reversing the deci- 
sion of the lower court, holds the contract void for want of 
mutuality. The finding of the court seems sound for the rea- 
son that the buyer has not promised to do anything except 
buy as he may desire, and if the price of oil should decline, 
he would probably not desire any, and there is no way in 
which he will be in default. 

Yet the decision is of interest from the fact that contracts of 
this general character are common among business men, and 
especially among corporations in their contracts for supplies 
where the quantity desired cannot be stated in advance. The 
prevalence of this class of contracts may be due to the fact 
that English courts hold them good, but nevertheless, they 
have generally been held void by the courts of this country, 
which seems much the better and sounder opinion. 

* • * 

HOMICIDE, JUSTIFIABLE.— Duty to Betbeat.— The 
doctrine of " retreating to the wall " received a very careful 
consideration by the United States Supreme Court in the late 
case of Beard v. United States, 15 Sup. Ct. Kep. 962. Beard, 
the accused, a farmer in the Indian Territory, had an alterca- 
tion on his farm with one of his neighbors, with whom he was 
not on good terms. The accused ordered the othei; party to 
leave his premises, but instead of complying, he advanced upon 
the accused with the intention of killing him. The accused 
stood his ground, and when his assailant advanced within a 
few feet of him, struck him a fatal blow. The trial court, the 
U. S. Circuit Court for the Western Dist. of Ark. instructed 
the jury in accordance with the old-established doctrine, 
that "There is but one place where he need not re- 
treat any further, where he need not go away from 
the danger, and that is in his dwelling house. He may 
be upon his own premises, and if a man, while so situat- 
ed, and upon his own premises, can do that which would 
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reasonably put aside the danger short of taking life, he is 
called upon to do so by retreating, by getting out of the way 
if he can, by avoiding a conflict that may be about to come 
upon him; and the fact that he is standing upon his own 
premises away from his own dwelling house does not take 
away from him the exercise of the duty of avoiding the dan- 
ger, if he can with a due regard to his own safety by getting 
away from there, or by resorting to some other means of less 
violence than those resorted to." 

The Supreme Court, speaking through Justice Harlan, 
strongly dissents from the instruction given and lays down 
the principle that a person on his own premises outside of 
his own dwelling, " is not obliged to retreat nor to consider 
whether he can retreat, but may stand his gound, and meet 
any attack made upon him with a deadly weapon, in such a 
way and with such force as, under the circumstances, he at 
the moment, honestly believed and had reasonable grounds 
to believe, were necessary to save his own life or to protect 
him from great bodily injury. v 

The court also cites approvingly authorities to the effect 
that where a murderous assault is made, there is no obligation 
to retreat, but the assailed may stand his ground, and if need 
l>e kill his adversary. This view is much more in accord with 
the independent spirit which characterizes the American 
people. The same view is taken in Runyan v. State, 57 Ind. 
80. " The tendency of the American mind seems to be very 
strongly against the enforcement of any rule which requires 
a person to flee when assailed, to avoid chastisement or even 
to save human life; and that tendency is well illustrated by 
the recent decisions of the courts bearing on the general sub- 
ject of the right of self defense. The weight of modern 
authority establishes the doctrine that when a person, being 
without fault and in a place where he has a right to be is vio- 
lently assaulted, he may, without retreating, repel force by 
force and if in the resonable exercise of his right of self de- 
fense, his assailant is killed, he is justifiable. 1 ' 

♦ * • 
CARRIER'S LIABILITY.— Failure to Wake Passen- 
ger. — The agreement of a conductor to awaken a passenger 
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when she had reached her destination, and his failure to do 
so, by reason of which she was carried beyond her station and 
materially delayed by missing connections does not make the 
carrier liable. 

It is the duty of passengers to be ready to disembark with 
reasonable dispatch and the carrier is only liable for failure 
to use ordinary diligence in announcing the stations. The 
promise of the conductor in this case was to do something out 
of his ordinary line of duty. 



RECENT DECISIONS. 

Contract for Deed.— Tender— A. vendor is nut in default on a oovenant 
to giro a warranty deed on payment of the prioe, merely because, before 
final payment, a mortgage on the land was foreclosed bat the purchaser 
must tender the balance of purchase money and a deed for execution. 

The court holding that the seller might hare redeemed the land and 
been in a position to give a warranty deed if the buyer had made his 
tender. Pate v. MeConneU, 18 So. 98 (Ala.) 

Corporations — Receivers' Certificate!. — A court of equity has no power, 
without the consent of all lien creditors, to authorize the receiver of an 
insolvent private corporation, whose business is not affected with any 
publio interest, to issue certificates whioh will be a paramount lien upon 
its property, for the purpose of carrying on its business, unless it be 
necessary to do so in order to preserve the existence of the property or 
franchises. Safe Deposit Co. v. Roanoke Iron Co. 68 Fed. 628. 

Corporations — Suit by Stockholders. — Setting aside Contract — At the 
suit of individual stockholders in a corporation, a transaction of the 
directors, whioh, though intra vires, and lawful in itself, is executed by 
them and the person with whom they deal in pursuance of a selfish 
scheme to perpetuate themselves as directors in the eontrol of the com- 
pany, and is conspicuously unwise and injurious to the corporation and 
its stockholders, will be set aside in equity. Wildes v. Rwral Homestead 
Co. -82 Atl.676(N. J.) 

Deed or Will — Intention of Maker. — An instrument from a father to his 
ohildren whioh is in form an absolute deed and duly executed as such, 
but not attested as a will is required to be, and which oontains the olause 
"provided always and it is expressly understood and agreed that this con- 
veyance is not to take effect till after my death, and that, at my death, 
the title to the foregoing lands is to vest immediately in my said ohil- 
dren," will be construed as a deed reserving a life estate to the grantor, 
when it was delivered when executed and the grantor lived on the land 
with the grantees till his death without attempting to make any other 
disposition of the lands. 

The court holding that when the intention of the grantor could be car- 
ried out in any way it was the duty of the court to do so, and that no 
instrument which could be upheld as either a deed or a will should be 
defeated by the construction of the court when the maker's intention was 
clearly apparent. Abney v. Moore 18 So 60 (Ala.) 

Descent — Aliens. — The interposition of an alien ancestor between an 
intestate and a collateral relative claiming to inherit from the intestate 
through such ancestor bars the collateral relation's claim to inherit, even 
though he is a citizen. Beavan v. Went 41 N. E. 91. 

42 
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Employer 1 * Liability — Evidence as to Cause, — Recovery for death of an 
employee caused by explosion of a boiler in hia employer's factory cannot 
be had, though an inexperienced man had been placed in oharge of the 
boilers, it being shown that the explosion was not due to his negligence: 
and the cause of it being left to mere conjecture. Brunner v .BlaisdeU — 
82 Atl. 607 (Pa.) 

Executors — Accounting — Liability. — Where executors join in conveying 
property of testator so that one of- them may make a profit therefrom, 
the one receiving the property will be held primarily liable therefor, and. 
if it cannot be collected of him, the others will then be required to re- 
spond.— Beckiold v. fieod— 82 Atl. 694 (N. J.) 

Insurance Companies — Valued Policy Law, — An act of the legislature 
providing that Fire Insurance Companies shall pay the full value of the 
property in ease of loss notwithstanding agreements in the polioy to the 
contrary is valid and constitutional, and applicable to foreign as well as 
domestio insurance companies. Dugger v. Insurance Co. 82 8. W. 6 
(Tenn.) 

Mortgage. — Where a landowner executed a mortgage on the land and 
afterwards one on the orop for advances to enable him to raise the orop, 
and on default surrendered possession of the land to the mortgagee thereof, 
who appointed him his agent to gather the orop, the orop belongs to the 
mortgagee of the land, as against the mortgagee of the orop, though the 
former, before taking possession, received in payment for provisions 
part of the money advanced by the latter knowing the purpose for whioh 
it was advanced, and knowing that it was secured by a mortgage on the 
crop, and although the note secured by the mortgage on the crop fell 
due before that on the land. Thompson v. Union Warehouse Co. 18 So 
106 (Ala.) 

Partnership or Lease — Construction. — Where a hotel is leased for a 
certain fixed rental, and the contraot further provides that the lessee shall 
give his undivided attention to the business and that the lessor shall 
have free access to the premises, and that, in addition to the Tent, he 
shall have a share of the net profits, and that a person appointed by him 
shall keep the books' and act as the cashier, it constitutes a partnership, 
and not a lease. Merral v. Dobbins— 82 Atl. 678 (Pa.) 

Promissory Notes — Conditional Delivery. — Promissory notes delivered to 
the payee or his agent by the person who has executed them, upon the 
express condition that such notes shall not be operative unless also exe- 
cuted by another person named as coinaker cannot he enforced by the 
payee against the maker unless such oondition is com plied with; and 
parol evidenoe of such oondition is admissible. McCormick Machine Co. 
v. Fanlkner, 64 N. W. 168 (8, D.) 

Public Land Grant^-TiUe to bed of River.— A grant by the U. 8. of its 
public lands bounded on streams and other waters, made without reser- 
vation or restriction as to be construed as to their effect according to 
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the law of the state in which the land, lies: and sueh a grant of lands 
bounded by a stream whether navigable in fact or not, carries with it the 
bed of the stream to the eenter of the thread thereof. O. R. & 1. Ry. Co. 
t. Butler, 16 Sap. Ct. Rep. 991. 

Trover — Evidence — Appeal — Review. — 1. In an action of Troyer, where 
plaintiff claimed that defendant got posse ss ion of the goods by inducing 
him to leave the state through false statements that he was to be arrested 
for bigamy, it was proper to permit plaintiff to testify that defendant 
told him, if he did not leave town he would be arrested, as the sheriff was 
after him. 

2. An objection that the court erred in its charge respecting oertain 
letters will not be considered where copies of the letters are not furnished 
the appellate Court. Brooke v. Guyer, 82 Atl.722 (Yt.) 



ALUMNI NOTES. 

Class of 'ft5. 
C. S. Andrews is with the firm of Paden and Gridley, 402- 
406 Ashland Block. 

Nathan Barnett returned to his home in New York City 
soon after Commencement. 

Frank Bates spent the vacation rusticating at his home, in 
Sparland. He is at present located at 355 East Ohio street. 

J. F. Belknap orders his Law Review sent to Norman, O. T. 

H. B. Bogue has a position with the firm of Collins, Good- 
rich, Darrow and Vincent 863 Rookery Building. 

L. A. Busby is with Lyman & Jackson. 1610 Title and 
Trust Building. 
W. S. Carr has an office at 1235 Stock Exchange. 

H. W. Cook and Thomas D. Huff have formed a partner- 
ship, and are doing business under the firm name of Huff 
and Cook, at 309 Real Estate Board Building. 

A. H. Culver, the champion pole vaulter and great right 
end rusher on last year's C. A. A. foot ball team, is also with 
Paden and Gridley of the Ashland Block. He has recently 
succeeded Joe Flint as coach of the Northwestern University 



A. B. Davidson is looking after the interests of his clients 
at his office in the Ashland Block, Room 1014. 

A. E. Dole has opened an office at Paris, 111. 

W. J. Dore is with Hamlin, Holland and Boyden, 66 Port- 
land Block. 

S. A. Demmon is with Collins, Goodrich, Darrow and Vin- 
cent, in the Rookery Building. 

W. J. Engle can be found at the office of Peter Van Vlis- 
singen, 712, 100 Washington St. 

a 
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I. H. Ellis is with Smith and Eyer, 1301-2, 100 Washing- 
ton St. 

E. Gk Fassett is with Wilson, Moore and Mcllvaine, 21 
Borden Block. 

E. S. Fry is in the collection department of Cratty Bros., 
McLaren, Jarvis and Cleveland, whose offices are in the Se- 
curity Building. 

A. Glenn is located at 439 East Ohio St, writing a mono- 
graph on the Income Tax. 

A. H. Green is practicing law at Decatur. 

C. G. Gumbart is at his home, Macomb, Neb. 
A. B. Haagensen is at home in Evanston. 

D. V. Harkin is with Vocke & Healy, 401 Kedzie Building. 

C. Hart is in the office of Charles Harmon, 608 First Na- 
tional Bank Building. Mr. Harmon is a cousin of the pres- 
ent U. S. Attorney-General. E. H. Webb is in the same 
office. 

J. D. Hunt is with Peck, Miller and Starr, 916 Monadnock 
Block. 

J. H. Kedzie, Jr. has a position with Geo. P. Merrick, at'ty, 
whose offices are at 305-307 Equitable Building. 

Florence B. Kelly is located at "Hull House." Mrs. Kelly 
will be remembered in connection with her work as inspector 
under the state law prohibiting the employment of children 
in factories. 

J. O. Kerch is with Lawyer Phillip R. Barnes, 419 Cham- 
ber of Commerce. 

R. J. Kerr is in his father's office, 730 Calumet Building. 

Jno. King is in the Continental National Bank Building 
with lawyers Stirlen and King. 

C. S. Kucker has an office in suite 1401-2 Ashland Block. 
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Thus far he has been devoting his attention to criminal prac- 
tice. 

Carl R. Latham has charge of the Justice docket in the 
offices of the Wilber Mercantile Agency, 183 Dearborn street. 

H. W. Martin is practicing by himself and has an office in 
the Schiller building, Room 806. 

Paul McGuffin is at his home in Libertyville, 111. 

C. J. Munn is in an office at Utica, N. Y. 

W. H. Newcomb spent the summer traveling in Europe. 
At present he is located at 1171 West Madison St. 

P. Shelly O'Ryan is on the Inter Ocean staff as city editor. 

H. E. Page is in the office of Lee & Lawrence, 610 First 
National Bank Building. 

S. H. Reck is with Master in Chancery Wilmers, 630 Opera 
House Block. 

J. J. Roach has opened' up an office in Rock Island. 

F. F. Roloeon is at his home, Garrett, Ind. 

H A. Schryver, president of the class, is with Smith, Hel- 
mer, Moulton and Price, Room 24, 132 La Salle St. 

W. J. Sweeney has entered the department of Liberal Arts 
of the Northwestern University at Evanston. He intends U> 
complete the course. 

Carl Smith has been appointed assistant librarian of the 
Chicago Law Institute. 

H. V. Teel is at his home in Rushville, 111. He is looking 
for a good location to open an office* 

F. S. Thacher is in the office of Little and Brundage, 810 
Association Building. 

L. Thompson, ex?editor«in»chief of the Northwestern Law 
Retnew, is with Williams, Holt and Wheeler, 1007 Tacoma 
Building. 
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Samuel Unger, is in the offices of Dupee, Judah, Willard 
and Wolf, Adams Express Building. 

F. E. Von Ammon has a position with the firm of Lackner 
& Butz, 121 La Salle St. 

C. S. Williston is with Runnells and Burry, whose officer 
are in the Temple Building. 

S. Kay Wood is traveling in Europe. 

F. White has an office in Room 800 Temple. 

. * • 

Any information regarding members of the class of *95 
should be sent to the class secretary, Mr. Robert N. Holt, 812 
Title and Trust Building, Chicago. 
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CONSTITUTIONAL LIMITATIONS ON THE POLICE 
POWER. 

It is a difficult matter to draw the line at which legislation 
ceases to be a legitimate exercise of this somewhat vague 
power, and becomes an invasion of constitutional right either 
of person or of property. It is quite impossible to reconcile 
the conflicting decisions in this domain of jurisprudence, or 
to escape the conclusion that this conflict arises in part from 
the environment and history of various courts and the course 
of general public opinion in the state as well as from the in- 
herent difficulty presented treating the questions involved as 
purely of law. There is something rather peculiar, too, in 
the way general political sentiments affect the determination 
of such questions. Believers in state socialism are naturally 
and consistently in favor of wide interference by the state in 
the affairs of commerce, trade and manufacture. While they 
Would all go further, they always favor legislation in the in- 
terest, as it is said, of labor by which the relations of the 
laboring classes to their employers are sought to be regu- 
lated. They have, when such legislation comes to be tested 
in the courts, the assistance of those holding radically differ- 
ent views. Publicists who believe firmly in the doctrine of 
laissez faire, in the sovereignty of the people and the liberty 
of the individual, yet support such legislation as constitu- 
tional in that the legislative is the popular branch of govern- 
ment and speaks the will of the people; therefore its man- 
date, when not expressly counter to the sovereign will as 
expressed in organic law, must be respected and obeyed. 
On the other hand, those who doubt the intelligence and ca- 
pacity of the people and who believe it to be necessary to 
extend judicial power to the utmost limit in exercising 
some sort of supervisory power over the legislature, are quick 

49 
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to seize upon some provision in organic law, and so to ex- 
pound it as to invalidate what seems to be and undoubtedly 
often is, an unwise and ill considered attack upon private 
right. 

This spirit is plainly apparent in what may be regarded as 
the leading commentary on American Constitutional Law, 
and no one has given a greater impetus to such views of 
constitutional construction than Judge Cooley. The influ- 
ence of this very clear and intelligent writer has been power- 
ful and extensive. His authority is invoked in almost every 
case wherein important constitutional questions are discussed 
in every state of the American Union. It would appear as if 
the courts had gone too far in limiting the authority of the 
legislative branch over subjects plainly committed to that 
department; and, against popular right, had often disre- 
garded elementary principles of constitutional construction in 
order to strike down what to the judicial conscience appeared 
like a wanton assault upon natural or vested right. The 
Supreme Court of Illinois in a series of recent decisions, has 
established rather narrow limits to the police of the state, 
and, indeed, appears to have intruded, to some extent, upon 
the domain of legislation. 

In Millett v. The Peopfc, 117 111., 294, it was held that an 
act requiring owners of coal mines to keep a scale at the 
mine, weigh all coal mined, and keep a record thereof, and 
that all contracts for the mining of coal which provided that 
such weighing should be dispensed with should be void was 
unconstitutional, as discriminating against mine operators 
and operatives in respect of their right of contract, and there- 
fore depriving them apparently of liberty and possibly prop- 
erty without due process of law. 

In Frorer v. People, 141 111., 171, the act prohibiting per- 
sons engaged in mining or manufacturing from keeping a 
truck store, was held obnoxious to similar objections and un- 
constitutional. 

In Ramsey v. The People, 142 111., 380, it was held that an 
act requiring coal mine operators to weigh coal mined, and 
prohibiting them from deducting by screening any of the 
coal mined without crediting the same to the miners, was 
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unconstitutional, and Frorer v. People, was regarded as con- 
trolling. 

In Braceville Coal Co. v. The People, 147, 111.. 66, an act 
providing for the weekly payment of wages by every corpora- 
tion engaged in sundry extensive lines of business was held 
to be unconstitutional. 

In Ritchie v. The People, 155 111., 98, an act prohibiting 
women from working more than eight hours per day in any 
factory or workshop in certain lines of manufacture, was held 
unconstitutional as depriving of property without due pro- 
cess of law and also apparently of liberty in that the right of 
contract was infringed upon, and thus a right to liberty un- 
duly interfered with. 

As an original proposition it would seem to be not unrea- 
sonable to say that the health of the people of the state might 
be — not necessarily is — but might be affected by the number 
of hours per day during which women labored in clothing 
and other factories commonly called " sweat shops." If so, 
on what principle can the authority of the legislature to in- 
tervene be denied? An examination of the opinion in this 
case (and no extended discussion as to the former decisions 
is contemplated) furnishes no satisfactory answer. 

It is said by Judge Magruder, speaking for the court: 
" In this country the legislature has no power to prevent per- 
" sons who are sui juris from making their own contracts, 
" nor can it interfere with the freedom of contract between 
" the workman und the employer. The right to labor or em- 
" ploy labor, and make contracts in respect thereto upon such 
"terms as may be agreed upon between the parties, is in- 
cluded in the constitutional guaranty above quoted." (104.) 
And in discussing the police power of the state it is further 
said: 

" Where the ostensible object of an enactment is to secure 
'•the public comfort, welfare or safety, it must appear to be 
44 adapted to that end; it cannot invade the rights of person 
u and property under the guise of a mere police regulation, 
" when it is not such in fact; and where such an act takes 
'• away the property of a citizen or interferes with his person- 
al liberty, it is the province of the courts to determine 
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" whether it is really an appropriate measure for the promo- 
" tion of the comfort, safety, and welfare of society" (110.) 

To admit such doctrine is to entirely supplant legislative 
authority and to replace it with judicial discretion. It may 
also here well be asked on what theory under former legisla- 
tion did the same court under similar constitutional guaran- 
tees deny to married women the rights of citizens which are 
here so broadly declared to be universal? Constitutional 
guaranties were not efficacious to confer the right to 
contract now asserted thus to be secured to all citizens 
upon them. Legislation was not required to accomplish 
this. Carpenter v. Mitchell, 50 111. 470. This idea runs 
through the entire opinion. Thus (p. 114): "There is no 
" reasonable ground — at least, none which has been made 
" manifest to us in the arguments of counsel — for fixing upon 
" eight hours in one day as the limit within which woman can 
" work without injury to her physique, and beyond which, if 
" she work, injury will necessarily follow." 

That is precisely the question upon which the court has no 
right to say anything, and on which the judgment of the 
legislature is final. Under the pretext of making a regulation 
in the interest of the public health the legislature cannot de- 
prive of property rights. But the courts can only declare 
legislature obnoxious to such objection, not where the court 
is not satisfied by evidence or general knowledge that it is 
promotive of the public health; but only where it clearly and 
plainly appears that it can have no possible relation to that 
subject. Can the court say that of this law? No fair-minded 
and intelligent man can say that the hours of labor under the 
unfavorable conditions which obtain in the factories and 
shops have not much to do with the health of women. If the 
court does not know this it ought to. Had the legislature fixed 
eighteen hours as the maximum day's work which a woman 
might perform, then undoubtedly it would be plain that a vio- 
lation of this law might result in injury to the public health. 
Had the legislature limited such day to one hour it would be 
plainly an unreasonable exercise of its powers. That is, tak- 
ing such general information and knowledge as is possessed by 
persons of intelligence, it is apparent that if women can pro- 
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perly work at all at such employment they might work more 
than one hour daily. Being thus plainly unreasonable the 
act of the legislature would be unconstitutional. This not 
liecause the legislature can not pasa an unreasonable law, but 
because its power of police control over the right to liberty 
and to property is limited to reasonable regulation thereof. 
Testing the law in question in the same way by general 
knowledge it is quite apparent that it cannot be considered 
plainly unreasonable because the hours of labor for women 
are fixed at what has quite generally come to be the working 
day of those who work for wages. The court seems to be of 
opinion that it is not permissible because restrictive only of 
hours of labor in certain employments. But it must be that 
in such as are essentially severe and unsanitary the legislature 
may fix some limit which is unnecessary in all. The sugges- 
tion of the court that this act is inapplicable to farm labor re- 
quires no answer. No one can fail to see that there is a wide 
distinction in its hygienic aspect between sewing in a " sweat 
shop " and working about a farm. The fact that the court in 
this case ignores such obvious difference furnishes an added 
argument for committing discretion in such matters to the 
legislature and not to the courts. The court also seems to re- 
gard the law as invalid in that it discriminates against women. 
But men and women differ in physical and mental capacities. 
The court cannot either as a matter of fact or of law say that 
a woman is equally with men able to do and endure such 
labor nor that the consequences of exceeding her powers in 
this regard are no more serious to the public health than if 
men should so err. It might as well be held that the law fix- 
ing the majority of males at twenty*one years and of females 
at eighteen in this state with consequent capacity to contract 
was an unconstitutional discrimination between the sexes. 
The court, however, holds that " aside from its partial and dis- 
" criminating character, this enactment is a purely arbitrary 
" restriction upon the fundamental right of the citizen to con- 
" trol his or her own time and faculties. It substitutes the 
"judgment of the legislature for the judgment of the em- 
" ployer and employee in a matter about which they are com- 
"petent to agree with each other.' ' This forms no objection 
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whatever to laws enacted tinder the police power. They 
always prohibit that which was otherwise lawful or they are 
useless. If, as for instance the legislation against trusts and 
combinations, they prohibit that which was before regarded 
as contra bonos they accomplish nothing except as they de- 
fine that which was before doubtful or furnish new remedies. 
But if such laws are sustained merely because directed 
against those things which the courts have before declared to 
be illegal, then the courts and not the legislature fix the policy 
of the state. Such is the clear implication of these decisions. 
Yet nothing is more elementary than that the legislature fixes 
and may rightfully declare the public policy of the state. 
To take an example the question as to whether rebates on 
charges for carriage by common carriers may be paid and con- 
tracts for the payment thereof are valid is involved in some 
doubt on the authorities in this state. See 

St. Louis, Alton & T. H. R. R. v. Hill, 14 app. ct, 579 f 
and cases cited. 

Erie & Pacific Despatch v. Cecil 112 111., 180, citing, T. 
W. & W. Ry. v. Elliott, 76 111., 67. The legislature could 
undoubtedly settle this question and declare all such con- 
tracts unlawful and contrary to public policy, as clearly they 
are. Nor is it any answer to say such legislation would be 
admissible as regulating a public business or the business of 
corporations. For not only would it take the right to con- 
tract from the railroad but from the shipper as well; and a 
corporation is a person under the Fourteenth amendment to 
the Federal constitution, and can not by any state be deprived 
of liberty or property without due process of law So that an 
act affecting individuals engaged in private business can not 
be regarded as depriving them of property without due pro- 
cess, unless such an act would, if applied to corporations en- 
gaged in a public business be so regarded under the Federal 
constitution. The mere fact that a business is impressed with 
a public use does not authorize legislation taking away from 
those conducting it the rights secured by the Federal consti- 
tution; but such business and the exercise of such rights may 
be regulated by the legislature, and perhaps more extensively 
in some particulars than that of a private person. The lib- 
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erty of contract is certainly subject to legislative restriction 
in respect of public business. The right to property so em- 
ployed can not, however, be destroyed. 

Munn v. Illinois, 94 U. S., 113. 
Budd v. New York, 143 U. S., 517. 

Against the principle of this decision stand the usury laws 
the laws against gaming and option contracts, all municipal 
regulation as to fire limits, height and construction of build- 
ings, and the countless instances wherein rights of liberty or 
of property are impaired by such local authority, and the 
laws against cruelty to animals, by among other things over- 
driving or overworking them. Referring to the limitations 
on the right to contract the court remarked that they were 
sometimes imposed "by the needs of the necessitous borrower 
as against the demands of the extortionate lender." But 
what of the needs of the poor mother who must make such 
contract with the manufacturer as he dictates or starve with 
her little ones? While the court vindicates the rights of 
women in this decision the latter do not appear to have 
been pressing them on the attention of that tribunal. The 
law seems to have been resisted. not by the employees but by 
the employers. 

It will not do to close our eyes to existing conditions. 
Under present industrial conditions miners, wpmen in many 
employments, children in all, and employees in various depart- 
ments of labor need and should have the same kind of legis- 
lative care that has without challenge in times past been 
bestowed upon sailors, necessitous borrowers and domestic 
animals. It must be a sad commentary on our civilization if 
there is no power to prevent a poor woman under the pre- 
tence of a contract wrung from her by abject want from 
being driven or worked to death in a "sweat shop," though 
the law would compel the brutal owner of an animal, his own 
property, to stay his hand. 

In this state a contract made on Sunday is lawful. But 
the power of the legislature to declare such contracts void is 
upheld in all the states. True, probably, legislative author- 
ity to annul contracts made on any other day of the week 
might be questioned. But this is not because the courts 
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would deem such abrogation wise or unwise; but because 
Sunday is one of our institutions and the prohibition of sec- 
ular business on that day has been always recognized as 
within legislative power. 

Another illustration of the power of the legislature to make 
lawful contracts unlawful is found in the regulation of con- 
tracts of marriage. At present it is unlawful in this state for 
first cousins to marry. Such was not the law until 1887. 
Here, then, the legislature intervened and interfered with a 
right of contract and with personal liberty. The validity of 
this enactment has never been questioned. It has been ac- 
cepted as expressive of the policy of the state or suggested by 
hygienic or physiological considerations. It may be doubted 
whether the latter are in fact entitled to any weight, accord- 
ing to the best modern opinion, or whether any good reason 
whatever exists to justify such legislation. But that is not 
an inquiry which a court can institute. Some years ago the 
Supreme court of this state divided nearly evenly on this 
general question, but the majority " chose the worser part/" 
Lake View v. Rose Hill Cemetery Co., 70 111., 191. 

In a case a few years before, the court, by Judge Scott, an- 
nounced the unsound principle upon which all these cases 
proceed, thus: 

" It is not within the power of the general assembly, under 
" the pretense of exercising the police powers of the state, to 
" enact laws not necessary to the preservation of the health 
" and safety of the community that will be oppressive and 
" burdensome upon the citizen. If it should prohibit that 
" which is harmless in itself, or command that to be done 
"which does not tend to promote the health, safety or wel- 
"fare of society, it would be an unauthorized exercise of 
" power, and it would be the duty of the courts to declare 
" such legislation void." 

T. W. & W. Ry. v. Jacksonville, 67 111., 37. 

This judgment passed without dissent, but when the same 
learned judge wrote the opinion of the court in the cemetery 
case his views were combatted in a lucid and logical opinion 
by Judge Sheldon in which Chief Justice Breese and Judge 
Craig concurred. It was there said: 
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" Is it for a court to throw itself across the path of a law mak- 
" ing power, and annul its enactment made for the welfare of an 
*' expected populous community, because in the opinion of the 
%i court, it was uncalled for by a sufficient public exigency? 
'* In Coates v. The Mayor, etc., supra, in passing upon this 
%i question, the court say: 'It is of the nature of legislative 
% * bodies to judge of the exigency upon which their laws are 
%i founded.' This is believed to be the well settled doctrine * 
" upon the subject; and that whether there was a sufficient 
•' occasion for the exercise of the police power in any given 
** case, is not a judicial question, but a political question, pro- 
" vided the exercise of the police power be not colorable 
"... It cannot be essential to the validity of the law 
*' that the act itself should declare, or that the allegations or 
" proofs in the case should show the existence of facts evinc- 
" ing the necessity of the law. It would present a new phase 
•• of judicial controversy, to have an issue of fact in a court 
" upon the necessity of the passage of a law." 

Under the principles of this dissent the legislature of Penn- 
sylvania absolutely prohibited the manufacture of oleomar- 
garine within that state, and the supreme court of the state 
sustained the validity of the law and its judgment was 
affirmed in the supreme court of the United States. 

Powell v. Pennsylvania 127 U. S. 678. The question that 
is presented in cases of this character in the supreme court 
of the United States is the same as that discussed by the su- 
preme court of Illinois, namely, whether the legislation under 
consideration deprives of liberty or property without due pro- 
cess of law. In the original and primary sense of this 
phrase it is quite certain that no restriction on the right of 
contract nor on the use of property was included. . The en- 
joyment of personal liberty or freedom and the use of proper- 
ty subject to many restrictions and regulations in England 
fully answered the idea of this, a clause of the great charter, 
or, at least, its equivalent. 

It appears that consistently with the constitutional guaran- 
ties of personal liberty a man may be conscripted and forced 
to fight the battles of his country at $13 per month, This is 
certainly a more serious infraction of liberty than to deny a 
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woman the right to work in a factory more than eight hoars 
per day. 

The whole subject is completely covered by a few para- 
graphs in the opinion of Mr. Justice Harlan in Powell v. 
Pennsylvania. 

" Whether the manufacture of oleomargarine or imitation 
'' butter of the kind described in the statute, is, or may be, 
* 4 conducted in such a way as to baffle ordinary inspection, or 
" whether it involves such danger to the public health as to 
" require for the protection of the people, the entire suppres- 
*' sion of the business, rather than its regulation in such man- 

- ner as to permit the manufacture and sale of articles of that 
•* class that do not contain noxious ingredients, are questions 
" of fact and of public policy which belong to the legislative 
** department to determine. And as it does not appear upon 

- the face of the statute, or from any facts of which the court 
'' must take judicial cognizance, that it infringes rights se- 
*' cured by the fundamental law, the legislative determination 
*' of those questions is conclusive upon the courts. It is not 
•' a part of their functions to conduct investigations of facts 
" entering into questions of public policy merely, and to sus- 
*' tain or frustrate the legislative will, embodied in statutes, 
" as they may happen to approve or disapprove its determina- 
" tion of such questions. The power which the legislature 
" has to promote the general welfare is very great, and the 
" discretion which that department of the government has, in 
•' the employment of means to that end, is very large. While 
•' both its power and its discretion must be so exercised as not 
" to impair the fundamental rights of life, liberty and proper- 
*' ty; and while according to the principles upon which our 
" institutions rest, ' the very idea that one man may be com- 
" pelled to hold his life or the means of his living, or any 
" material right essential to the enjoyment of life, at the mere 
"will of another, seems to be intolerable in any country 
" where freedom prevails as being the essence of slavery 
'' itself, 9 yet ' in many cases of mere administration, the re- 
•* sponsibility is purely political, no appeal lying except to the 
•* ultimate tribunal of the public judgment, exercised either 
" in the pressure of public opinion, or by means of the suf- 
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•• frage ' Yickwo v. Hopkins, 118 U. 8. 370. The case before 
- us belongs to the latter class. The legislature of Pennsyl- 
" vania, upon the fullest investigation, as we must conclusive- 
" ly presume, and upon reasonable grounds as must be as- 
" sumed from- the record, has determined that the prohibition 
" of the sale or offering for sale, or having in possession to 
*• sell, for purposes of food, of any article manufactured out of 
" oleaginous substances or compounds other than those pro- 
" duced from unadulterated milk or cream from unadulterated 
" milk to take the place of butter produced from unadulter- 
" ted milk or cream from unadulterated milk, will promote 
" the public health, and prevent frauds in the sale of such ar- 
" tides. If all that can be said of this legislation is that it is 
*' unwise or unnecessarily oppressive to those manufacturing or 
** selling wholesome oleomargarine, as an article of food, their 
" appeal must be to the legislature, or to the ballot box, not 
•• to the judiciary. The latter cannot interfere without usurp- 
** ing powers committed to another department of govern - 
" ment." A recent case in the same court proceeds along this 
line and discusses also the police power of the states in rela- 
tion to commerce between the states. 

Plumley v. Massachusetts, 155 U. S. 461. These two 
cases cite nearly all the previous decisions of the court on 
this subject. 

Among these may be particularly mentioned Muglery. 
Kansas, 123 U, 8. 623 containing a very full review of for- 
mer cases. 

It is a mistake to suppose that there are any restrictions 
upon legislative power, except in the express provisions or 
necessary implications of organic law, either State or Federal. 
It is sometimes said that legislative power is only granted to 
the legislative branch; but while this is true it may well be 
supposed that it was such as was exercised by the parliament 
of Great Britain, plenary and absolute. Such it has been 
repeatedly declared to be. 

Wilson v. Trustees, 133 111., 443-458, and cases cited. 

The cases discussed seem to fail to recognize this and to 
compound the boundaries between legislative and judicial 
power. No attempt will be made to review the authorities 
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on these questions. They are numerous and so varied that 
every one can be suited. 

As noted in the Ritchie case, the Supreme Court of Massa- 
chusetts sustained as constitutional a similar law regulating 
the hours of labor for women. 

Com. v. Hamilton Mfg. Co., 120 Mass., 385. 
In a later case the court held a law preventing deductions 
from wages for bad weaving unconstitutional. 
Com. v. Perry, 155 Maes., 117. 
In California a law prohibiting the employment of women 
in dance houses was held unconstitutional. 
Matter of Maguire, 57 Cal., 604. 
Statutes against the manufacture of oleomargarine similar 
to the Pennsylvania statute were sustained in Minnesota and 
in Missouri. 

Butler v. Chambers, 36 Minn., 69. 
S. C. 1 Am. St. Rep. 638, where is appended a full note cit- 
ing many cases. 

State v. AddingUm, 77 Mo., 110. 
But in New York such a statute was held unconstitutional. 

People v. Marx, 99 N. Y., 377. 
An interesting discussion of the police power is founu in 
a case in South Carolina, where the right to cultivate land 
in a village for agricultural purposes having been restricted 
by ordinance the court upheld the ordinance. 

Town Council v. Pressley, 33 So. Car., 56. 
A statute regulating the transportation of cotton was held 
valid. 

Davis v. State, 68 Ala., 58. 
A statute regulating pharmacy was upheld 
State v. Heinemavv, 80 Wis., 253, in which many cases are 
cited. 

In a recent case a law preventing children of tender age 
from appearing on the stage was sustained. 
People v. Ewer, 141 N. Y., 129. 
S. C. 38 Am. St. Rep. 788, with note. 
It is perhaps true that many legislative enactments refera- 
ble to the police power strongly impress the judicial mind as 
t>eing unreasonable, ill-advised and oppressive in their scope 
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and operation. But after all the legislators chosen directly 
from the people and for short terms are the immediate expo- 
nents of the popular will. It is better that the state should 
suffer for their errors, often occasioned by a too ready com- 
pliance with the prevailing sentiment of the hour, than that 
the principle of representative government should be im- 
paired by undue encroachment of the judiciary. We hear 
much now of the arbitrary spirit and methods of Federal 
judges, perhaps not without some justification. But it is, 
nevertheless, true that the Supreme Court of the United 
States has, with greater circumspection and caution, observed 
the just limitations of its authority in respect of the legisla- 
tive branch, than the courts of last resort of most of the 
states. The opinion of the court in Ritchie v. People, which 
has been so freely criticised in this article, contains an ex- 
tensive collection of authorities, is an able discussion of the 
questions involved, and is fully warranted by the former de- 
cisions of the court in which it was pronounced. It is 
thought, however, that it proceeds upon erroneons views as 
to the limitations on the police power, and that it makes 
against rather than for government by the people; and for 
that reason this imperfect discussion of the subject has been 
submitted, believing that " a frequent recurrence to the fun- 
" damental principles of civil government is absolutely nec- 
" essary to preserve the blessings of liberty." 

The Duke of Argyll in the " Reign of Law," has treated 
this subject in such philosophical manner that liberal ex- 
tracts are appended as perhaps the best exposition which can 
be made of the grounds on which such legislation may be 
vindicated. Speaking of the commencement of factory legis- 
lation, he says: 

" And now for the first time appeared some of the conse- 
quences of gregarious labor under the working of Natural 
Laws, and under no restrictions from Positive Institution. 
The millowners collected as apprentices boys and girls, and 
youths and men and women, of all ages. In very many cases 
no provision adequate or even decent, was provided for their 
accommodation. The hours of labor were excessive The 
ceaseless and untiring agency of machines kept no record of 
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the exhaustion of human nerves. The factory system had 
not been many years in operation when its effects were seen. 
A whole generation were growing up under conditions of 
physical degeneracy, of mental ignorance, and of moral cor- 
ruption." 

Again speaking of the opposition to such legislation he 
say 8: "But this opposition was not in the main due either to 
selfishness or indifference. False intellectual conceptions — 
false views both of principle and of fact — were its real foun- 
dation. Some of the ablest men in parliament, who were 
wholly unaffected by any bias or personal interest, declared 
that nothing would induce them to interfere with the labor 
which they called ' free/ Had not the working classes a 
right to employ the children as they pleased? Who were 
batter able to judge than fathers and mothers of the capaci- 
ties of their children? Why interfere for the protection of 
those who already had the best and most natural of all pro- 
tections? Such were some of the arguments against inter- 
fering with free labor. " 

" Now in what sense was this labor free? It was free from 
legal compulsion — that is to say, it was free from that kind 
of compulsion which arises out of the public will of the 
whole community imposed by authority upon the conduct 
of individuals. But there was another kind of force from 
which this labor was not free — the force of overpowing mo- 
tive operating on the will of the labourers themselves. If 
one parent, more careful than others of the welfare of his 
children, and moved less exclusively by the desire of gain, 
withdrew his children at an earlier hour than others from 
Factory Work, his children were liable to be dismissed and 
not employed at all. On the other hand, motives hardly less 
Ijowerful were in constant operation on the masters. The 
ceaseless, and increasing, and unrestricted competition 
amongst themselves, the eagerness with which human ener- 
gies rush into new openings for capital, for enterprise and for 
skill, made them, as a class, insensible to the frightful evils 
which were arising from that competition for the means of 
subsistence which is the impelling motive of labor." 

Again the same author says: "There are certain results 
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for the attainment of which the natural instincts of men not 
only may be trusted, bnt must be trusted as the best and in- 
deed the only guide. There are other results of which as a 
rule those instincts will take no heed whatever, and for the 
attainment of which, if they are to be attained at all, the 
higher faculties of our nature must impose their will in 
authoritative expressions of Human Law. In all that wide 
circle of operations which have for their immediate result the 
getting of wealth, there is a sagacity and a cunning in the 
instincts of labor and in the love of gain compared with 
which all legislative wisdom is ignorance and folly. But the 
instincts of labor, having for their conscious purpose the ac- 
quisition of wealth, are instincts which, under the stimulus 
and necessities of modern society, are blind to all other re- 
sults whatever. They override even the love of life; they 
silence even the fear of death. Trades in which the labour- 
ers never reach beyond middle life — trades in which the 
work is uniformly fatal within a few years — trades in which 
those who follow them are liable to loathsome and torturing 
disease — all are filled by the enlistment of an unfailing ser- 
ies of recruits. If, therefore, there be some things desirable 
or needful for a community other than the acquisition of 
wealth, — if mental ignorance and physical degeneracy be 
evils dangerous to social and political prosperity, then these 
results cannot and must not be trusted to the instincts of in- 
dividual men." . . . Power to control such evils has 
been given to man, and he is bound to use it. ' Free labor 
even in a free country,' as Mr. Baker says 'requires the 
strong arm of the law to protect it from the cupidity and ig- 
norance of parents.' And by the ' strong arm of the law 
is meant nothing but the law of conscience and of reason 
asserting itself over the lower instincts of our nature. If, 
under such conditions of society, higher motives are ever to 
prevail, they must be supplied from without, and must be 
imposed in authoritative form through the legitimate organs 
of Positive Institution." 

" And so the Factory Acts instead of being excused as ex- 
ceptional, and pleaded for as justified only under extraordi- 
nary conditions, ought to be recognized as in truth the first 
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Legislative recognition of a great natural law, quite as im- 
portant as Freedom of Trade, and which like this last, wan 
yet destined to claim for itself wider and wider application/" 
pp. 357-361. 

As to the result of such legislation he says: "When, how- 
ever, we think for a moment of the nature of the frightful 
evils which this legislation has checked, and which to a 
large extent it has remedied when we recollect the inevita- 
ble connection between suffering and political disaffection — 
when we consider the great moral laws which were being 
trodden under foot from mere thoughtlessness and greedi- 
ness — we shall be convinced that if, during the last fifty 
years, it has been given to this country to make any progress 
in political Science, that progress has been in nothing hap- 
pier than in the Factory Legislation. The names of those 
.vho strove for it, and through whose faith and perseverance 
it was ultimately carried, are, and ever will be, in the history 
at politics, immortal names. No Government and no Minis- 
ter has ever done a greater- perhaps, all things considered, 
none has ever done so great a service. It was altogether a 
new era in legislation — the. adoption of anew principle — the 
establishment of a new idea. Nor is that principle and that 
idea even now thoroughly understood. The promptings of 
individual self interest are still relied upon for the accom- 
plishment of good which it does not belong to them even to 
suggest, and which they can never be trusted to pursue.'" 

Tested by these principles such enactments as the court 
has condemned are clearly within the police power; and it 
is not enough to defeat them, to say that their propriety has 
not been demonstrated to the Court. This is precisely what 
Judge Magruder says in the Ritchie case: and it is precisely 
what the Supreme Court of the United States in Powell v. 
Penmylvania holds that a court has no right to say in any 
case. Probably the importance and efficacy of legislation in 
this domain are overestimated. Certainly the terrible results 
to follow its enactment portrayed by those opposing and 
sometimes anticipated by courts, are never observed where it 
is accomplished and held valid. Within reasonable limitations 
it can do much for those whose necessities make them fit 
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subjects for legislative consideration and protection. It may 
be palliative and not radical; bnt in medicine it is not always 
necessary to use the knife. In social reforms palliatives may 
often render existing evils more tolerable until in due evolu- 
tion their entire abrogation becomes possible and practica- 
ble. But however this may be with the wisdom or unwisdom 
of attempted statutory remedy the courts should not concern 
themselves. If the subject be one upon which legislation is 
admissible the judgment of that department, the popular 
and essentially representative branch, is final and conclusive 
as to all questions of expediency and propriety. 

S. S. Gregory. 



THE TORRENS LAND TITLE SYSTEil. 

I am asked to give an outline of the working of the Tor- 
rens system as contained in the act that has recently taken 
effect in Illinois, and been adopted by the voters of Cook 
County. The endeavor of the commission in framing the 
act was not to change our laws of conveyarice, except so far 
as it was necessary to change from registration of deeds — the 
mere evidence of title — to the registration of the title itself. 
In some respects its operation here will not be as simple as in 
Australia, England or Prussia. The commission did not dare 
to propose as simple methods for Illinois as they found in ope- 
ration there. We did not wish to frighten our conservative 
lawyers entirely out of their wits. As for instance, in Prussia, 
buyer and seller of land may appear before the registrar in 
person and, if they are known to him, they may have the title 
transferred upon the register without any writing between 
them — simply by word of mouth. And in Australia and other 
places an assignment and surrender of the certificate of title is 
all that is necessary to authorize the registrar to make the 
transfer. It must be remembered that in all cases the title 
passes only by the act of the registrar in making the transfer 
upon the book called the " Register of Titles." 

Under our act the grantor must execute his deed in the 
same manner as now. This being delivered to the registrar 
with the owner's duplicate certificate of title, he is authorized 
to make the transfer upon the register. 

It must be remembered that registration of title is a very 
different thing from registration of deeds, which is only an 
incident and not even a necessary incident in conveyancing. 
It may be entirely neglected in the transfer of titles. In all 
but two counties in England it has never been in use. We 
have been in the habit of putting our evidence of title upon 
record and the law gives many advantages in favor of it, but 
there are some things that may affect the title that never appear 
upon the records in the recorder's office and there is no legal 
way of getting them there. These records may show in whom 
the title is, or they may not; they may show the title to be in 
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one person while it is. infact,in another. Registration of title 
on the other hand is a complete system of land transfers. The 
register always and at all times shows in whom the title is and 
what incumbrances and changes it is subject to. Each certifi- 
cate of title becomes a new root of title back of which there is 
no occasion to look. It relieves you from the repetition of 
this everlasting and ever lengthening story of the " house that 
Jack built." 

But to the operation of the machinery of the act. And 
first of dealing with registered land, and afterwards I will 
show how lands are first registered. 

If a title has been registered the owner has a certificate 
which reads something like this: 

State op Illinois, f 
Cook County, t 

John Doe, of Chicago, in said County and State, a bach- 
elor, is the owner in fee simple of lot one, block one, original 
town of Chicago, subject to the estates, easements, incum- 
brances and charges hereunder noted. 

Witness, my hand and official seal this 8th day of Nov., 
1895. 
[Seal] Richard Roe, Recorder. 

This is a duplicate of the certificate to be found in the 
" Register of Titles " book kept in the registrar's office. 
Let us suppose that the first thing the certified owner 
wishes to do is to borrow some money upon the land. The 
certificate in his possession will show what his interest in the 
land is and whether he has put any incumbrance upon it, but 
it may not show the liens that may have been put upon it 
through legal proceedings, as attachment, judgment, etc , but 
the register will show these, if there are any, for no attach- 
ment, judgment or lien of any kind can be put upon it except 
by notification entered upon the register, immediately under 
the certificate, where they can be found at a glance. The title 
being found satisfactory, the owner proceeds to execute a 
mortgage in the same form as now except that it will be well 
to execute it in duplicate. This mortgage, together with the 
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certificate of title, is taken or sent to the registrar, who enters 
upon the register nnder the recorded certificate of title a short 
description of the mortgage, referring to it by its file number. 
He also indorses upon the mortgage and its duplicate, if there 
is one, the volume and page of the register where it is entered. 
The registrar at the same time enters under the owner's dupli- 
cate certificate a like note of the mortgage as that entered 
upon the register. The mortgage is filed with and retained by 
the registrar. The duplicate mortgage may be delivered to 
the mortgagee or he can have a certified copy of that on file 
at any time. The duplicate certificate will be returned to 
the owner of the mortgage as may be desired. The mortgage 
may be transferred by an entry upon the register, but until 
such entry is made the mortgagee will be considered its 
owner for all purposes of dealing with it. 

When the mortgage is paid the mortgagee will execute a 
release in like form as now and upon this being filed with the 
registrar he will enter a cancellation upon the register and 
will also stamp the mortgage as cancelled. 

All dealings with the land short of a transfer of the fee 
are entered under the last certificate of title and upon the 
same folium of the register. The manner of book-keeping is 
like keeping a ledger account with each particular piece of 
land which account is found by the use of tract indices. In- 
dices of the names of the owners are also kept. 

Let us now suppose the owner wishes to sell. The buyer 
will, of course, wish to know what estate or interest the seller 
has in the land, as whether it is a fee, a life estate, etc. This 
will appear by inspection of the duplicate and whether the 
owner has incumbered it, but as there may have been some 
lien put upon it or some proceedings affecting it which were 
not at the instance of the owner, it will be necessary to exam- 
ine the register. As everything that can affect the title must 
l>e on the register and will be found in this one ledger account 
the true state of the title so far as the purchaser need concern 
himself will readily be ascertained. If the sale is consum- 
mated the transfer will be effected in the following manner: 
The seller will execute a deed in the same way as now. This 
deed does not, however, transfer the title; it simply authorizes 
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the registrar to make the transfer. The deed with the seller's 
duplicate certificate of title are delivered to the registrar, who, 
if he finds that the seller has the title he proposes to convey 
and that the deed is in due form and its execution duly proved 
will proceed to make the transfer upon the register, that is to 
say, he will cancel the old certificate and make out a new one 
to the new owner, which will be recorded upon a new page of 
the register, the old account will be closed and all future deal- 
ings will be entered under the new certificate until the title 
shall be again transferred in like manner. The deed will be 
filed and remain with the registrar. The originals of all in- 
struments remaining with the registrar will be a protection 
against forgery and fraud. 

There will be no difficulty in the way of transferring a 
title subject to incumbrances or outstanding estates, but in 
that case the incumbrances or outstanding estates will be noted 
under the certificate, so that the purchaser will know from in- 
spection of his certificate what title he has obtained and what 
it is subject to. 

Among the best features of the act is that with reference 
to transmission by descent or will. There is no hiatus created 
in registered title as under the present system, which makes 
no provision for getting the names of the heirs upon the records 
in the recorder's office. Who the heirs are always remains an 
open question of fact to be looked up anew every time the 
land is conveyed. By the Torrens Act the title goes, not di- 
rectly to the heirs, but to the executor or administrator the 
same as personalty. Proof of heirship is made and the rights 
of the heirs found by the court and the executor or adminis- 
trator is directed by decree to transfer the title accordingly, 
and upon this decree being filed with the registrar and the sur- 
render of and cancellation of the certificate of title the transfer 
to the heirs or devisees is made upon tlje register. Ample op- 
portunity is given for the settlement of all disputes in advance 
of this transfer, but when once it is made there will remain no 
occasion foi rummaging through long and tedious litigations 
at every subsequent transfer. Every question that may affect 
the title is settled once for all at the time of the transfer. 
What is behind it is dropped into everlasting oblivion, so far 
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as anyone thereafter dealing with the property in good faith 
is concerned. 

AND NOW AS TO THE FIRST REGISTRATION. 

An owner of land, wishing to have his title registered, 
makes an application in writing under oath, to the registrar, 
in which application he sets forth his title, and the facts ne- 
cessary to be known in passing upon the title. He also fur- 
nishes to the registrar such evidences of his title — deeds, ab- 
stracts, etc.- as will enable the examiners to determine 
whether his title is as stated, and to certify its true condition 
to the registrar. The examination will necessarily be sub- 
stantially the same as is made in the case of a purchase of the 
lands, except that the examiners will soon become experts in 
the business, and the knowledge they will have gained of 
titles in a given subdivision will frequently save them much 
of the time that an attorney would necessarily take in run- 
ning back a title to its source. 

Should the examiners find defects in the title that can be 
removed, time will be given to the applicant to remove them. 
If they are not removed in reasonable time, or the title is 
found not to be good, the application will be denied without 
prejudice. The applicant may, by bill in equity, remove 
clouds from his title and compel the registrar to register his 
title, if adjudged to be entitled to registration. 

If the title is found to be in the applicant, as set forth in 
his application, and the applicant is entitled to have it regis- 
tered, the registrar issues a certificate of title and proceeds to 
bring the land under the act. The certificate is in duplicate. 
One part is entered in a book known as the " Register of 
Titles," and the other is delivered to the owner. 

The first certificate of title has no effect but to start the 
running of the statute of limitations which the act prescribed, 
so that any person having a claim adverse to the certified title 
may within the time limited, and not thereafter, bring forward 
his claim and enforce it without prejudice thereto on account 
of the certificate. The time is five years. The registration of 
the certificate of title starts the running of statute of limita- 
tions, and nothing will arrest its running except the interposi- 
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tion of some adverse claim which most be made to appear 
upon the register; therefore, when the five years have ex- 
pired, and nothing appears upon the register to the contrary, 
the conclusion is inevitable that nothing can ever be brought 
forward to disturb the title. 

The advantage of the limitation proposed over any existing 
statutory or common law limitation is that it is based wholly 
upon matter of record, viz., the registration of the certificate 
of title. As it is started by matter of record, so if it is ar- 
rested at all it will be arrested by a matter that will appear 
upon the same record; therefore, whether all adverse claims 
have become barred or not can be told by looking at the re- 
cord. All existing limitations rest for their effect upon facts, 
some or all of which do not appear of record and which must 
be proved whenever the title is attacked the evidence of which 
may or may not be obtainable. The existing statutes of limi- 
tation may as a matter of fact correct every defect in a title, 
and yet, as that does not appear of record, it is of little or no 
value in marketing the title. 

It will be observed from what has been said, that the con- 
clusive effect which the act gives to the registration of the 
title, does not reside in the certificate itself, nor does it de- 
pend upon the ability of the legislature to vest in the regis- 
trar judicial powers. It is freely admitted that the legislature 
cannot vest in him the power to make a conclusive finding as 
to any title, except the matter is submitted to him by the con- 
sent of the person to be bound, or by some one under whom 
he claims. The conclusive effect is derived wholly from the 
statute of limitations, the facts upon which its operation de- 
pends having occurred. The registration of the certificate is 
one of these facts. After the statute has run the time limited, 
it becomes an all important fact like the fact of adverse pos- 
session or payment of taxes under some one of our present 
statutes of limitation. 

The limitation does not run against any one in possession 
of the land at the time of registration, and continuing in such 
possession at the time of a subsequent transfer. 

The Bill prepared by the commission following the exam- 
pie of England did not provide for an indemnity fund, think- 



72 NORTHWESTERN LAW REVIEW 

ing it unnecessary as five years 7 time is given for any person 
whose interest may be cut off to assert it. But the legisla- 
ture thought it would strengthen the act to provide for an in- 
demnity fund and that was inserted in the act as passed so 
that in addition to the five years' time given to assert any 
right in the land registered and in addition to the bond of 
the registrar, any person whose right may be cut off through 
mistake of the registrar or the fraud of any person may be 
made good for his loss out of the indemnity fund. This fund 
is created by the payment of one«tenth of one per cent, of 
the value of the property registered at the time of first regis- 
tration, and the like payment upon the registration by heirs 
and devisees. 

The cost of first registration is fifteen dollars fees and one- 
tenth of one per cent, for the indemnity fund, so that for a 
property worth a thousand dollars, it will cost sixteen dollars 
all told for registration. 

Harvey B. Hurd. 
Chicago, III, Nov. 8th, 1895. 



A STUDY OF THE ROMAN LAW OF ADOPTION. 

A study of the law of adoption will give strong emphasis 
to the contrast between the ancient and the modern view of 
the family. In the law of today it is an almost unwritten 
chapter. " The law of England (the common law), strictly 
speaking, knows nothing of adoption and does not recognize 
any rights, claims or duties arising out of such a relation, 
except as arising from an express or implied contract." 
(Eversley,On Domestic Relations, p. 539.) 

This statement will at one recall the well-known formula 
of Sir Henry Maine. " The movement of progressive socie- 
ties has hitherto been a movement from status to contract." 
As we have just seen, adoption is with us merely a matter of 
contract, of engagement between man and man. If our form- 
ula is to be verified, we must expect to find it in the ancient 
world a question of status, that is a part of the law of persons 
as derived from the powers and privileges residing in the 
family. What, then, we may appropriately ask, is the con- 
stitution of the early family? 

It may be said to be a well-nigh universal phenomenon 
among all the Aryan peoples, that in their early develop- 
ment, the only valid claim for admission to any social group 
— the family, the clan, the tribe, or finally as the aggregate of 
all these, the state — was based upon common descent. All 
not connected by this tie of blood were aliens, regarded as 
beyond the pale of obligation. To the primitive mind, a 
man's foes are all those not of his own household. Inti- 
mately associated with this principle of common lineage, in- 
deed, its direct result, is the duty of sharing in the common 
family worship, and the still more imperative duty of perpet- 
uating it witnout interruption through generation after gene- 
ration. In fact, these two ideas are felt by Plato to be so 
closely allied that in his Laws (page 729) he defines kinship 
as the community of the same domestic Gods. Their sacred 
rites must at any cost remain undisturbed, even as the ex- 
press command is later recorded in the Twelve Tables: 
" Sacra privata perpetuo memento" So strong is the obliga- 
tion to continue the family both for the sake of the family 
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itself and of its domestic worship as well, as to compel men 
to marry, pronouncing a curse upon celibacy, or even as 
among some Greek states, making it a crime punishable by 
1(368 of citizenship, accepting sterility as a sufficient ground 
for divorce, and in case of impotence or premature death, 
substituting a brother or other near relative in place of the 
husband. 

And yet, in spite of all these precautions, the assumption 
of common descent could never be altogether founded upon 
fact; it must be at best only a kind of working principle: 
a legal fiction must conceal the necessary adulteration of the 
family. " Whether we look to the Greek states," says Sir 
Henry Maine, " or to Rome, or to the Teutonic aristocracies 
in Ditmarsh, which have furnished Niebuhr with so many 
valuable illustrations, or to the Celtic clan associations, or to 
that strange social organization of the Sclavonian Poles and 
Russians which has only lately attracted notice, everywhere 
we find traces of passages in their history, when men of alien 
descent were admitted to and amalgamated with the original 
brotherhood." Ancient Law, p. 129. 

That this was felt by both the Hindoos and the Greeks to 
be the evident origin of adoption, a resource for perpetuating 
the family and the family worship when all else fails, could 
easily be proved by numerous passages in their literature. 
We shall be content with two quotations. In the laws of 
Manu, we find this justification pf adoption: " He to whom 
nature has denied a son, caji adopt one, so that the funeral 
ceremonies (jclosely connected with the worship of the com- 
mon ancestors) may not cease." (Laws of Manu, ix. 10.) 

While Isaeus speaking before an Athenian court, thus de- 
fended the action of his client in adopting a son: " Menecles 
did riot wish to die without children, he was desirous of leav- 
ing behind some one to bury him and in after times to per- 
form the ceremonies of family worship." (Isaeus ii. 10.) 

So among the Romans, too, similar conditions and a like 
obligation must have given rise to the practice of adoption, 
a practice older than the Twelve Tables, and in the develop- 
ment of their system of law constantly recognized and modi- 
fied. Through its instrumentality alone, were many patrician 
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families rescued from extinction; its value and necessity 
were constantly recognized. Among the Latin writers, it 
met with censure and disparagement from one only, Ter- 
tullian, who in evident misunderstanding of its origin and 
history, classes it with that dark crime of the ancient world, 
chikUmurder. " You first of all," he writes in his apology, 
%i expose your children that they may be taken up by any 
compassionate passer*by, to whom they are quite unknown, 
or else you give them away to those who will do better the 
part of parents." 

The following definition is given by the Roman law-writ- 
ers: "Adoption is a legal act, whereby under public author- 
ity, a person is adopted as a child or grand-child, who has not 
previously been in the paternal power of the adopter, or who 
has ceased to be." (Institute i. 11. Digest i. 7.) 

As thus employed, however, adoption is simply a generic 
term for affiliation, or one of the three modes of acquiring 
the pairia potestas, and is strictly said to consist of two 
forms: (a) Adoptio, or adoption proper, when one under 
the potestas of another, and so alieni hiris, is transferred 
to another family, that is to the potestas of another. Here 
there is not necessarily any extinction of family rights, a 
Jilins familiar was simply transferred from one ins to an- 
other. 

( b ) Adroyatio, which occurred when one himself the 
head of a family, and consequently sui iuris, became a sub- 
ordinate member of another family group, or as it was 
termed, alieni iuris. The latter, so unlike the modern con- 
ception of adoption is believed to have been the earlier form. 
It was certainly the far more important of the two, involving 
as it necessarily did, the extinction of the one family in being 
merged into the second. For, of course, it would be utterly 
impossible for one to belong at the same time to two such 
exclusive groups. As Servius has expressed it: '• Cmisnrtwlo 
fuit ut qui in familiam tranxirct, prius se abdicarrt ab ra 
in qimfuerat, et sin ab alia recifwetvr" (Servius 2. 156.) 

One could not, then, have any part in the new sacrifices 
[in aatrra mmire, as Cicero phrases it) until he had first re- 
nounced the old worship -a solemn act, regularly performed 
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in the presence of the pontifex and known as the Sacrorum 
Detestatio. Since the expediency of arrogation was a ques- 
tion that did not concern individuals merely, affecting as it 
might the whole gens by the extinction of a family, a ratifica- 
tion in the comitia curiata was requisite. When the mem- 
bers of that body had assembled, the question was put to 
them directly— hence the derivation of adrogatio, as given by 
Gains, quid jxrpulus rogatur an id fieri inbeat — in an an- 
cient formula preserved to us by Aulus Gellius (5. 19). 
" Velitis, iubeatis, uti L. Valerius L. Titio lure legeque stet 
quant si ex eo patre matreque familias eius natus esset, 
utique ei vitae necisque in eum potestas siet, uf patri erulo 
filio est. Haec, ita, uti dixi, ita vos Quirites rogo." 

The one arrogated was said to suffer a capitis deminutw 
minima, that is a loss of status of the least of the three de- 
grees. For severance from one's agnatic family operates as 
a destruction of personality, inasmuch as it is in the family 
that the essence and force of a legal personality lie. To 
change one's family is to change one's personality; it means 
the destruction of the old personality and the birth of a new. 

The arrogator, on the other hand, acquired all the rights of 
a father not merely as concerns the person and property of 
the one arrogated: but his poteeias extended as well to the 
wife, and the children, whether natural or adoptive, of the 
latter. Thus to cite a well-known historical incident, Au- 
gustus did not adopt Tiberius, until Tiberius had adopted 
Germanicus, so that directly the adoption took place, Ger- 
manicus became the grandson of Augustus. 

The severity of this early law, as far as it related to prop- 
erty rights, was modified by Justinian, as that it resembled 
that for the acquisitions of natural children. This is thus 
defined in the Digest. " Neither natural nor adoptive pa- 
rents now acquire anything but the usufruct of those things 
which come to their children from any extraneous source, 
the dominium (absolute ownership) remaining with the chil- 
dren." 

As a compensation for the loss of agnatic rights in his own 
family, the adrogatus acquired the nomen, gens, and the 
sacra of the family which he had just entered. It was cus- 
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tomary, however, to retain the old gentile name, writing it in 
an adjective form after the new. (See Dio Cassias, 46, 47.) 

In the case of adoption, as well as of arrogation, the name 
usually appeared in this form. Thus Octavius, after his 
adoption was known as Cains Iulius Caesar Octavianus; the 
son of Aemilius Paulus, adopted by Scipio, as Publius Cor- 
nelius Scipio Aemilianus. 

It should be added that the old form of arrogation as we 
have just described it on the authority of Aulus Gellius, the 
form defined by Gains and Ulpian as per populum or before 
the comitia curiata, had by Justinian's time largely fallen 
into disuse, having been supplanted by a new form through 
imperial rescript, termed " ex indulgentia principals' " and 
first mentioned in a constitution of the Emperors Diocletian 
and Maximian in the year 286 A. D. This had the very 
great advantage of being effected anywhere in the Roman 
Empire before the Praeses, or president of a province, while 
the old form had naturally been possible at Rome only. The 
freedom of arrogation was much restricted by a great variety 
of prohibitions, many of which were with the Roman law- 
yer's fondness for system and regularity, reducible to a single 
principle " adoptio naturam imitatur" A few of these will 
be noted. 

(1) Women could not arrogate, because they were not 
members of the comitia curiata (Quoniam cumfeminis nulla 
cvmitivrum communio est Aulus Oellius 5-19). Nor was a 
woman capable, under any circumstances of possessing the 
patria potestas. 

(2) Foreigners were denied the privilege for a similar 
reason. Yet with the introduction of arrogation "ex re- 
scripto," the power seems to have been extended to both 
women and foreigners. 

(3) The arrogator must not be less than sixty years of 
age, because of the possibility of natural offspring up to that 
period. See the Digest 1. 7. 15. 

(4) The younger could not arrogate the older. The ad- 
rogator must be older than the adrogatus by at least eighteen 
years, the period of plena pubertal. Here we have a clear 
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illustration of the principle of the " imitation of nature • " 
mentioned above. 

(5) The freedman of another could not be arrogated. 
Yet certain conditions were prescribed under which out* 
might arrogate his own former slave. 

(6) Could a bachelor arrogate? Heineccius, reasoning 
perhaps from the formula " adoptio imturarn imitatur" de- 
nied the possibility; yet we have in opposition the direct 
statement of Paulus "Et qui ivxores non habent, filios adap- 
tor? poasnnt" (Digest 1.7 30.) and the words of Ulpian 
"Idem hiris e$t in persona cuelebis" { Ulpian 8. 6. ) 

The procedure in adoptio, or adoption proper, well illus- 
trates the effectiveness of that most essential instrumentality 
in the development of the Roman law, legal fiction, "or an 
assumption which conceals, or affects to conceal, the fact that 
a rule of law has undergone alteration, its letter remaining 
unchanged, while its operation has been modified/ 7 In that 
early, almost prehistoric, age, when the patria potestas flour- 
ished in all its vigor and severity, the father might, and per- 
haps influenced by caprice, poverty, or avarice frequently 
did, sell his son even as he might his slave. The spirit of 
humanity so far prevailed in the Twelve Tables, as to limit 
this power to three sales. "Si pater filium ter remtmdvit. 
Jilivs a patre liber rsto " The sole motive of this provision 
would appear to have been the restraint of the practice of 
giving children as security to creditors for a loan. And yet 
by the very easy expedient described by Gaius, (Gaius Insti- 
tute 134.) it became the warrant for so vital an act as adop- 
tion. The father by sale mancipated the son to a third person 
appointed for the purpose, known as the pater Julticarius, by 
whom he was at once remancipated back to the father. This 
is repeated until the thfee sales mentioned in the law are 
completed. Then if remancipated once more to the father, 
he might be claimed by the proposed adopter through the ac- 
tion called rindicta.oT else he might be claimed directly from 
the pater fiducarius by the pater ad-optivus, and when the 
former made no attempt to defend his cause ( in iure cessio 
this was technically termed) the magistrate would pronounce 
the adopter the lawful father. Originally, perhaps, adoptio 
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like adrogatio may have required the presence of the whole 
comitia, but throughout historical times it was always per- 
formed in the court of a praetor, and so is spoken of as "per 
praetorem " in opposition to the form "per populum." The 
adopted, just as the arrogated, at once succeeded to all the 
rights, privileges and dutiesof a son of the new family, relin- 
quishing the nomen and scucra of the old. We must remem- 
ber, however, that the rights so conferred were agnatic, not 
cognatic . and the ties of blood relationship were not extin- 
guished. As Paulus concisely puts it, "adoptio enim nan ivs 
sanguinis, sed ius agnationis aufertP This rule is impor- 
tant in connection with the possibilities of intermarriage 
between the two families. Thus to take the simplest instance, 
a man could not, of course, after adoption marry his natural 
sister; nor could he, his adoptive sister, at least as long as 
the adoption continues. For a fuller discussion of this topic, 
see the Digest 1. 7. 23. 

Justinian in harmony with his general policy of limiting 
the patria potestas in the artificial family at least, altered 
the law of adoption so that it retained its early force only 
in case of the adoption of a descendant by an ascendant. 
adoptio plena as he termed it in contradiction to adoption 
by a stranger, adoptio minus plena. His own explanation of 
this distinction is given in the Institutes (2. 1. 11.) "In 
this case, as the rights of nature and adoption concur in the 
same person, the power of the adoptive father, knit by natural 
ties and strengthened by the legal bond of adoption is pre- 
served undiminished, so that the adopted son is not only in 
the family, but in the power, of the adoptive father.' 9 

The requirements and prohibitions in respect to adoptio, are 
in general, similar to those for adrogatio, depending in either 
case upon the general principle of the imitation of nature. 
Beyond the broad distinction of the form of procedure and 
the subjects of each, these two points of difference may be 
noted in passing. 

(1) Some persons sui iuris were fit subjects for adoption, 
but not for arrogation, e. g. a pupil before assuming the toga 
oi manhood; a woman might be adopted, but never arrogated. 

(2) Some persons, fit subjects for arrogation could not 
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be adopted e. g. a freedman could be arrogated by his pa- 
tron, but by no one else; he could be adopted by a stranger. 

One prohibition that concerned both forms is noteworthy. 
Under the Christian emperors, when a quickening moral 
sense demanded restitution for the unfortunate bastard, 
whom the vice of others had deprived of the rights and pro- 
tection of the family, legitimation was encouraged and ren- 
dered easy. Yet with the exception of the brief period be- 
tween the constitution of the emporer Anastasias 508 A. d. 
and its repeal by Justin in 519 legitimation either by adop- 
tion or arrogation was expressly forbidden. The reason 
probably lies in the fact that the illegitimate child could 
never be the head of a family, so that he could not arrogate 
himself: and as he could never be under the potestas of 
another, adoption was clearly impossible. 

The subject of testamentary adoption is one which deserves 
much fuller treatment than can here be accorded to it. Its 
especial interest lies in the theory first advanced in the rec- 
torial program of F. Schulin (Bale 1882) "Das griechesche 
Testament verglichen mit dem "romischen" and later sup- 
ported by Sohm in his Institutes that in adoption is to be 
found the origin of the will. We do know, certainly, that it 
was the subsequent growth of an elaborate system of testa- 
mentary succession that rendered adoption unnecessary and 
long before the time of Justinian was rapidly causing its 
decline. Testamentary adoption begins to be a common prac- 
tice at the close of the republic, as we learn from Cicero's 
letters, while it is frequently mentioned by succeeding writers. 
(A letter of Pliny, speaking of the adoption by Domitius Tul- 
lus, recently deceased, of his niece is of especial interest. ) As 
this form of adoption took effect only after the death of the 
adopter, it could of course, imply no patria potestas and 
merely bequeathed the name and property of the testator. 
By a senutus-cansultum of Hadrian, this privilege was ex- 
tended to wom$n, although they were denied every other 
form of adoption. 

Justinian speaks of a very peculiar quasi-adoption, related 
to adoption very much as quasi-contracts are assimilated to 
contracts. One man could adopt another not merely as a 
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son, but "quasi-nepotem." Or as it is stated in the Digest 
(1. 7.43.) "Adoptiones non solum filiorum, sed et quasi 
nepotum fiunt" In this case, the adoptive grandfather 
must be the elder by at least thirty-six years, or twice the per- 
iod of plena pubertas; and in the event of his already having 
a son, must secure his consent before introducing a stranger 
into the family. Proculus considered this interesting ques- 
tion: (Digest 1. 7. 43.) "If a man having a natural grand- 
son likewise adopts qnasi-nepotem what is the relation ex- 
isting between the two grandsons? " The emperors Diocle- 
tian and Maximian in a constitution of 291 permit quasi* 
adoption as a consolation to a woman who has lost all her 
natural sons. This could never give the mother the patria 
potestas, but simply placed the one adopted in the position 
of a bkxxUchild in respect to alimentation, intestate succes- 
sion, and the name. 

As every other institution known among men, adoption 
was, at times, subject to certain grave abuses; two of which 
may be noticed briefly. The first was the common device of 
politicians of patrician birth, who wished to obtain the tri- 
buneship. As this office was open only to members of pleb- 
eian families, the requisite social degredation must be secured 
by adoption. Thus Dollabella, the son=in=law of Cicero in 
the year of the city 707, wishing to secure a bill for the re- 
lief of debtors, passed through such a form of adoption. 
( See Dio Cassius 42. 49. ) 

Much better known is the case of Clodius, the inveterate 
foe of Cicero, who in his oration "pro domo" attacks the 
adoption by which Clodius had become eligible to the tri- 
buneship as illegal: and in the course of his argument pre- 
sents many interesting facts in relation to the general sub- 
ject. 

The second was the outcome of the ;< ins libei-ormn " by 
which artificial encouragement was given to marriage through 
certain laws such as the lex Papia Poppaea., granting im- 
portant privileges, both public and private to parents of a 
certain number of children. In order to gain any especial 
advantage, it was extremely easy through an abuse of adop- 
tion to gather around one a family of children, surpassing 
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that of Niobe herself: and then the desired end obtained, 
straightway disembarrass oneself of them by mancipation. 80 
great became the scandal that in the year 63 A. D. a senates* 
eansuUum was necessary " Ne simulate, adoptio in ulla parte 
muneris publici iuraret" (Tacitus Annals 15. 19.) 

This brief study has necessarily omitted many details of 
great interest: its purpose has been to show the foil treatment 
the law of adoption received among the Romans; its impor- 
tance to the understanding of the constitution of the Roman 
family; and finally how it was modified and in large part fell 
into disuse, in the same degree that the patria potestas was 
less regarded. 

E. A. Bschtsl. 
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EDITORIAL AND COMMENT. 

The adoption of the Torrens System of Land Title Regis- 
tration by Cook County, Illinois, is probably the most impor- 
tant event from a legal standpoint, that has transpired since 
our last issue. It is of interest not only in Illinois, but to 
the country at large, being the first adoption in the United 
States of a system that has been in successful operation in 
other countries, more or less, for over thirty years. 

We present in this issue an article on this subject by the 
Hon. Harvey B. Hurd. The interest that he has shown in 
the question, and the time and labor that he has bestowed 
upon it as a member of the Commission of Investigation 
entitle him to speak authoritatively regarding it. To him 
more than to any one else is due the honor of its adoption in 
Illinois and his services in this connection were fittingly rec- 
ognized by the Hon. Theodore Sheldon in a recent address 
before the Chicago Real Estate Board. Mr. Sheldon said: 
'• Upon his experience, his wisdom, his breadth of view the 
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Commission leaned as upon a rock. You owe to him, and 
every land owner in the state of Illinois owes to him a debt 
of gratitude for the time and labor so generously given by 
him, in the making of the great land transfer act now upon 
our statute books. That Illinois has blazed the way in this 
matter, and that she has done it well, is due, more than to any 
other one man, to Judge Hurd." 

The system was first introduced in Australia in 1858 by 
Sir. Robert Torrens and was adopted by Queensland in 1861. 
It has since been adopted largely thoughout Australia, Can- 
ada, England and Prussia. Wherever it has been tried it 
has given satisfaction, and as soon as its adaptability to con- 
ditions in this country is demonstrated, its adoption will 
doubtless become general. 

* • * 

CONSTITUTIONAL LAW.— The Supreme Court of 
New Jersey on Sept. 9th 1895, in State ex rel Schulk v. 
Wrighfson, county clerk, (32 Atl. ) decided an important 
case involving a question of Constitutional law. The Legis- 
lature of New Jersey at its last session passed an act known 
as the " county court act " by which the courts of common 
pleas were abolished and new courts created in the counties 
of the state to be known and designated as "county courts" 
exercising the same jurisdiction. The act provided for the 
election by the people of the judges of the county courts, 
whereas the judges of the courts of common pleas were ap- 
pointed by the governor under a provision of the state con- 
stitution. 

The case came up on an application of one of the judges 
of the common pleas for a writ of mandamus commanding 
the clerk of one of the couuties to disregard the act. 

Arguments were made liefore Van Syckel, Magie and Lip- 
pincott, J. J. at the June term. 

The majority opinion by Judge Van Syckle which was con- 
curred in by Judge Lippincott was a very careful review of 
all the questions involved. As to the principal point he 
said "if it is admitted that the legislature may extinguish 
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that court whenever, in its discretion, it deems the public 
good requires it to be abolished, yet, in my judgment, so long 
as the court is substantially in existence, the provision of the 
constitution that judges of the inferior courts of common 
pleas shall be nominated by the governor and appointed by 
him with the advice and consent of the senate, stands as an 
insurmountable barrier to the Election of those judges by 
the people, or to their appointment in any way other than 
that thus prescribed. " 

Judge Magie dissented on the ground that there was no 
discrepancy between the act and the Constitution, basing his 
opinion on the fact, that, as the Constitution granted the 
power to the legislature to abolish or alter the inferior 
courts, the legislation attacked in this case ought to be held 
to be within the power of the legislature to enact. 



PRACTICE— CASE IMPROPERLY HEAIp IN EQUITY —OB JEC- 

first raised on appeal.— In McConnell v. Provident Sav- 
ings Life Assur. Co., 69 Fed. 113. A case of a purely legal 
nature, involving no equitable feature and requiring no 
equitable relief, was brought in a state court in the form of 
a bill in equity, under a local statute, and after removal to 
the federal court was conducted to its end by both parties 
under the forms of equity procedure, resulting in a decree 
dismissing the bill. From this decree the complainant took 
an appeal, and, by a motion to dismiss such appeal, made 
after the time for bringing the writ had expired, the respon- 
dent for the first time raised the objection that the proceed- 
ing was one at law which could only be reviewed by writ of 
error. And the Circuit Court of appeals held that the decree 
of the Court below should be reversed for want of juris- 
diction with instructions to remand the cause to the law 
docket and to reform the pleadings accordingly. 



PRESCRIPTIVE RIGHT.— The case of WitUmton Mfg. 
Co. v. Staples 41 N. E. 441, presents in an interesting form 
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the question of the acquisition of title by prescription. 

The facts, material to this point were these: a single 
owner originally had title to five mill privileges, together 
with a reservoir dam some distance away which supplied all 
the mills with water. In 1833 he sold one of the mills, to- 
gether with a proportionate amount of the flowage from the 
reservoir dam. 

The grantee and his successors in title paid, for over fifty 
years, their proportionate amount for repairing the dam, 
and the question was whether there had arisen a prescrip- 
tive right to demand this payment as a charge against the 
estate in question. 

The majority of the court held that " where a reservoir 
dam is maintained for the benefit of several estates, the 
duty of repairs in whole or in a specified proportion may 
be established by prescription as a charge against one of 
the estates in interest. Three Justices (Field, Holmes and 
Lathrop), dissenting, held that easements by prescription 
"are acquired by notorious acts done on the land under a 
claim of right." 

That the payments were demanded as a right and paid 
as a duty was proved. That the acts in question must be 
done on the land may perhaps be doubted. That language 
is often used, but well recognized prescriptive rights are 
acquired without it. as in the case of ancient lights. 

But the most interesting question is whether the acts 
were " open and notorious*" the necessity for which cannot 
be doubted. Certainly the payment of money is not an 
open and notorious act in the ordinary sense of the terms, 
but is it so in the sense required by the rule? To deter- 
mine this we may look at the reasons for the rule requir- 
ing the acts to be open and notorious. A prescriptive 
right is supposed to be founded on an ancient right, and if 
the owner acquiesces in it for twenty years, the ancient 
grant is presumed. But in order that the owner may con- 
sent, the acts of the adverse party must be known to him 
either actually or constructively. This appears to be the 
reason for acquiring notoriety; not open and notorious to all 
the world, but open and notorious to the real party at interest. 
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In this view of the case, the majority opinion is clearly 
correct. 



JURISDICTION — division op county. Society Loan 
and Trust Co., v. Kauffman. 41 Pacific 467. 

The supreme court of California held that where an action 
for the foreclosure of a real estate mortgage was commenced 
in the county in which the land was situated, and subsequent- 
ly the portion of the county in which it was situated was 
organized into a new county, the court in which the action 
was commenced did not lose jurisdiction for trial of the 
action. 

The court seems to found the decision on the language of 
the constitution which is, that, " all actions for the enforce- 
ment of liens shall be commenced in the county in which the 
real estate is situated," and not that all such actions shall be 
tried in that county. 

They also refer to the act providing for the organization of 
the new county, which designates certain actions that were to 
be transferred, and from which they imply that the cases not 
so designated are not to be transferred. 



TRUSTS.- Commingling funds.— The case of Bay or v. 
American Trust and Savings Bank 157 111. 62, involved h 
deposit of $2700 in the defunct bank of H. Schaflfner & Co. 
The plaintiff, holding the bank's certificate of deposit for 
$2900, went to the bank for the purpose of drawing $200 and 
getting a certificate for the remainder. His suspicions 
being aroused, he decided to draw the whole amount, but on 
a promise by Shaifner to place the money in an envelope by 
itself, he took the new certificate for $2700. The fund was 
never set aside, and the bank soon afterwards failing, this 
action was brought to recover the amount as a trust fund. 

The Court after commenting on the fact that the money 
had never been placed in a separate package says, " Even in 
a case where a .definite and actual trust fund, which pos- 
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Besses all the attributes of a separate and distinct entity, has 
been so mixed and mingled with other funds as to render 
identification possible, the cestui que trust, in the event of 
the insolvency of the trustee, is remitted to the position 
and the rights of a general creditor." On the ground that 
there is no specific trust res shown to have existed, the de- 
cision is unquestionably sound, but with that part of the 
opinion quoted above, we are unable to agree. The doctrine 
is well settled in Illinois by successive decisions, beginning 
with School Trustees v. Kirwin 24 111. 73. But a more 
equitable view of the subject seems to be that the estate of 
the trustee being unjustly enriched by the amount of the 
trust fund, the cestui que trust has the equitable right to re* 
take its equivalent from the fund so enriched, to the extent 
of the enrichment. This position is abundantly sustained 
by authority, Peters v. Bain 133 U. S. 670, First Nat. Bank 
v. Hummel, 14 Col. 269, Francis v. Evans, 69 Wis. 115, 
Cavin v. Gleason, 105 N. Y. 256. 



RECENT DECISIONS. 

Agency. Where the makers pay interest on their note to a person with- 
out production of the note, the fact that the note is payable at such per- 
son's office, and that interest thus paid is never again demanded does not 
authorize the maker to pay the principal of the note to such person as 
agent of the holder. Kleindt v. Hi g gins, 64 N. W. 414 (la). 

Carriers — Connecting lines -Liability of forwarding carriers. 1. A 
railroad company, as common carrier, may contraot to carry goods be- 
yond as well as within the limits of its own line of road. 

2. But when it is sought to extend the liability of the company beyond 
its own line, the burden is upon the party seeking to establish such liabil- 
ity, to show an express contract by which the company became liable as 
common carrier beyond its own route. 

8. The fact that the railroad companyjoonnects with other independent 
roads and receives goods for transportation beyond the termination of 
its own line, will render it liable as a forwarder by the connecting line, 
but not as common carrier beyond its termination, in the absence of any 
special contract. 

4. Nor will the mere receipt of freight charges over its own line, and 
also over the lines of connecting but independent roads to the place of 
destination of the goods shipped, establish a through contract, rendering 
the company liable as a common carrier beyond its own route. Taylor et 
al v. Maine Central R. Co. 32 Atl. 905 (Me). 

Condemnation — Measure of Value. The measure of compensation for 
crossing a railroad right of way by a highway, is the decrease in the 
value of the use of the land for railroad purposes and not the market 
value of the land. 

Nominal damages only can be given to a railroad company for the lay- 
ing out of a highway across the railroad right of way, where there is no 
proof of the use or intended use of the land except for railroad tracks* 
C. dt N. W. Ry. Co. v. Town of Cicero. 157 111. 48. 

Constitutional Law. Act W. Va., Feb. 21, 1895, providing for licenses 
for sales of cigarettes is unconstitutional so far as it applies to imported 
cigarettes sold in original packages. In Re Minor. 69 Fed. 283. 

Act N. G. 1895, c. 116 § 25, providing for the collection of a license fee 
from persons selling musical instruments by sample, is void as a regula- 
tion of interstate commerce. Ex parte Hough, 69 Fed. 830. 

Act N. C. March 13, 1895, § 42, authorizing a city to levy a license tax 
on railroad companies, whose business extends to points outside of the 
state is invalid, though it is limited to business of the railroad done with- 
in the state. So. Ry. Co. v. City of Asheville, 69 Fed. 859. 

Constitutional Law — Due Process. A statute authorizing certain officers 
to kill any animal found neglected or abandoned, and which, in the 
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opinion of three reputable citizens, is injured or diseased past recovery, 
or has become useless by age, without providing for notice to the owner 
of the examination as to ; ts condition, is depriving of property without 
due process of law and is void. Loesch v. Koehler, 41 N. E. 826 (Ind). 

Corporation — Subscription to stock — Withdrawal. A subscriber to the 
capital stock of an unorganized bu: iuess corporation has a right to with- 
draw from the enterprise, provided be exercises the right before the cor- 
poration is organized and his subscription is accepted. Such a subscrip- 
tion is not a completed contract. Such rule, however, does not apply to 
voluntary or gratuitous subscriptions to public or charitable object*, 
which, when accepted and acted upon, become binding: nor to subscrip- 
tion papers so worded as to become binding contracts between the sub- 
scribers themselves. Mill Co. v. Felt. 82 Atl. 888 (Me). 

Delivery — Right to intercept letters. Where a draft was sent to defend- 
ant bank for collection, and defendaut at the request of the drawer ad- 
vanced funds for payment thereof and mailed its own draft to the payee 
stating that it was in payment of the draft sent to it for collection, de- 
fendant, on discovering the insolvency of the drawee could not intercept 
the letter and destroy its draft. The mailing of the draft was a delivery 
to the plaintiff, and defendant was acting merely as agent for the drawee 
of the first draft. Canterbury v. Bank of Sparta, 64 N. W. 811, (Wiscon- 
sin). 

Evidence* Where plaintiff has performed labor for deceased in consid- 
eration of, and relying upon an oral promise by the latter to convey to 
her by will or otherwise the farm on which they lived, that contract, 
though void as within statute of Frauds, is admissible as evidence of the 
value of the services and the plaintiff will be entitled to recover the value 
of her services on n quantum meruit against the estate. In Re Williams' 
Estate, 64 N. W. 490. (Mich). 

Evidence. (1). Error in the admission of testimony will not be con- 
sidered on appeal unless the grounds of objection were stated at the time: 
and counsel will be limited to the reasons then given. 

(2). Objections uot raised in the court below will be wholly disregarded 
on appeal. Mahiat v. Codde, 64 N. W. 194 (Mich). 

Executors — Exceptions to Report. Where an executor's decedent con- 
veyed certain real estate, with covenants of seisin, and before final settle- 
ment of tfie estate, a judgment was rendered against a subsequent grantee, 
requiring him to pay a certain amount to one who was adjudged to be 
the owner of an undivided interest therein, and the decedent was the first 
grantor dating from the infirmity of the title, the executor is justified in 
paying the amount of said judgment, though the claim was not formally 
filed and allowed. Wysong v. Nealis, 41 N. E. 888 (Ind). 

Evidence — Stenographer's Notts — Practice in Federal Courts. Act of 
Congress providing that in addition to mode of taking depositions in 
courts of the U. S. depositions or testimony may be taken in the mode 
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prescribed in the laws of the state in which the courts are held, merely al- 
lows a change in the mode of taking a deposition where some other act of 
congress allows a deposition to be used in place of oral testimony, but 
does not authorize the admission of testimony found in the stenographer's 
notes of a former trial, where the laws of the state in which the court is 
held allows it. Mulcahy v. Lake Erie db W. R. Co. 69 Fed. 172. 

False representations — Cause of action — Survival. Where a woman in- 
duces a man to marry her by falsely representing that she is single, his 
cause of action is for a personal injury, and the damage to his estate, by 
reason of the support given to her, is but incidental to the wrong, and 
cannot be recovered on the theory of a quasi contract, and therefore the 
cause of action therefor does not survive against her estate. In re Payne's 
appeal 82 Atl. 948 (Conn). 

Homicide — Evidence. In a prosecution for homicide committed at a 
polling place during an affray between political factions to which defend- 
ant and decedent belonged, evidence that defendant was procuring per- 
sons to vote unlawfully is admissible, not as showing the defendant to be 
a person likely to oommit the crime oharged, but as showing his state of 
mind and the circumstances under which he committed the act. People v. 
Shea, 41 N. E. 606 (N. Y.) 

Indictment — Variance. When perjury while testifying as a witness was 
charged to have been committed on June 7th, but was found to have been 
committed on June 6th, the court held, that, as the perjury was not 
charged to have been contained in a written instrument, the variance was 
immaterial. U. S. v. Matthews, 68 Fed. 880. 

Injunction. A citizen of one state may be enjoined from prosecuting 
an action against another citizeu of the same state, in a foreign jurisdic- 
tion, for the purpose of evading the laws of his own state. Sand age v. 
Studebaker Bros. Mfg. Co. 41 N. E. 880 (Ind). 

Injunction against grade crossing. Allegations that defendant, an elec- 
tric railway company, threatens to cross at grade the tracks of plaintiff, a 
railroad company, over whose road 200 trains pass daily, and that such 
crossing, if made, will greatly disarrange the plaintiff's train service, and 
endanger the lives of its passengers, states a case for injunction without 
regard to defendant's pecuniary responsibility. N. K., N. H. db H. R. R. 
Co. vJB. T. Co. 82 Atl. 953 (Conn). 

Jurisdiction. When a counterclaim is filed for an amount larger than 
the jurisdiction of the court.it can render judgment in defendant's favor 
only to extend of its jurisdiction. But when the court has jurisdiction 
for the amount olaimed in the declaration, the filing of such a counter 
claim for a larger amount does not deprive it of jurisdiction. Bennett v. 
Forrest, 69 Fed. 421. 

Parties to Suit. The indorsee of a note, who again indorses it as collat- 
eral, but who obtains possession of it from the second indorsee for the 
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purpose of suit, may sue thereon in his own name, notwithstanding the 
second indorsement. Anderson v. Davisson, 41 N. E. 560 (III). 

Plea in abatement — Misnomer. A plea in abatement by a defendant, 
that his name is not W. G. Phil brick, as he is described in the writ, but 
that his trne uanie is W. J. Philbrick, is bad for not giving his first name 
in fall, instead of merely giving his initial letter; and if he has no first 
name other than the letter " W," that would be a fact so unusual that it 
should be especially stated in the plea. Davis v. Philbrick. 82 Atl. 874 
(Me). 

Receiver's liability for injury to employee. A decision by a state supreme 
court that a statute of the state making R. R. Companies liable for in* 
juries caused to their employees by the negligence of employers does 
not apply to the case of an injury to an employee of a receiver operating 
ii railroad under direction of a court of equity, is binding upon the fed- 
eral courts. Central Trust Co. ofN. Y. v. East Tennessee V. db O. Ry. Co. 
69 Fed. 858. 

Res Judicata. The record of a former suit involving several issues is 
not conclusive evidence that all the issues presented were adjudicated. 
And if in fact no evidence was presented on one of the claims and no 
judgment rendered thereon, a second suit may be maintained on such 
claim. Holmes, J., dissenting. Nashua db Lowell Ry. Co. v. B. db L. Ry. 
Co. 41 N. E. 268 (Mass). 

Shipping — Agency — Advancing money for repairs — Judgment. A man- 
aging part owner of a vessel employed in foreign commerce has author- 
ity to advance money for immediate necessary repairs in a foreign port, 
and can afterwards maintain a bill in equity against the other part 
owners for contribution. It is no defense to such a bill that the respond- 
ent obtained a nonsuit in an action at law brought against him by the 
holder of the note, other than the complainant, giveu by all the part owners 
to raise funds for the repair*, but signed without the respondent's author- 
ity. Hill v. Crocker et aJ, 82 Atl. 878 (Me). 

Street Railroad — Injury to passengers — Defects at stopping place. A 
street railroad company, having no control over the street, is not an in- 
surer of the safety of any place at which it stops a car for passengers to 
alight. If the company exercises proper care in its selection of a place, 
it is not in legal fault if the place proves to be in fact unsafe. Conway v. 
Leiviston db Aubvrn Horse R. Co. 32 Atl. 901 (Me). 

Wills. Testator gave a life estate in separate tracts of land to each of 
his three children with remainder over in each case to the body heirs of 
all such children, share and share alike. Held, that since such body heirs 
could not be ascertained until the death of all three children, the remain- 
ders were void as suspending the power of alienation of the fee simple 
estate during three lives in being, which was unlawful by statute. Tru- 
fanl v. Munnelly. 58 N. W. 469 (Mich.) 

Will — Effects of Codicil. A will giving certain legacies, oontained a 
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residuary clause to the same legatees in proportion to their legacies. A 
codicil reduced part of the legacies and made bequests to other parties 
not named in the will, confirming the will in all other respects. Held, 
that the parties named for the first time in the codicil did not partake of 
the residue, which was to be divided among the original legatees accord- 
to the amount of their legacies by the will, and not as changed by the 
codicil. Pendergast v. Tibbits, 41 N. E. 294 (Mass). 

Wills — Validity of Bequest. A devise to a trustee to dispose of the 
property among "charitable and benevolent institutions or corporations 
in the city of Rochester, as he shall choose, and in such sums and propor- 
tions as he shall deem proper " is void for uncertainty as to the benefici- 
aries. 

A bequest in trust for "charitable and benevolent institutions" relates 
only to such institutions as are both oharitable and benevolent. People v. 
Powers, 41 N. E. 432 (N. Y). 

Wills — Perpetuities. The devise to a board of trustees, directing the 
board to erect a building to be " forever ", known by the testator's name 
and to hold and manage the building, together with the rest of the estate, 
as the testator's " trust estate," the income of which is to be divided, 
when the board think advisable, among such of the heirs as shall present 
satisfactory proof of their claims to to the board, in proportion as they 
would have inherited had the testator died intestate, and providing for 
the filling, of vacancies in the board " forever thereafter " by the probate 
court, creates a perpetuity that renders the trust void. Williams v. Her- 
rick, 82 Atl. 918 (R. I.). 
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Robertson Palmer, a former business manager of the 
Northwestern Law Review has a good position with the firm 
of Rubens and Mott, whose offices are at 1217 Chicago 
Stock Exchange Building. 

William C. Rigby, class of '93, has an office with F. H. 
Trade, in suite 1212 Ashland Block. 

William N. Gemmill, '92, has recently removed his office 
from No. 721 Home Insurance Building to 707 Tacoma Bldg. 
Mr. Gemmill is attorney for Warren Springer, besides con- 
ducting a lucrative private practice. 

Hugh Mclndoe, '91, has offices at 70 La Salle Street. Be- 
sides a good law practice, Mr. Mclndoe has lately become 
largely interested in Georgia mining stock. 
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George Robinson, '93, is doing a prosperous real estate and 
law business at his old home at Hampton, Iowa. 

C. O. Boling, '93, is in the office of Congressman Robert 
Cousins in Tipton, Iowa. 

A. L. Gettys, '91, has met with success in his four years 
practice and is at present a member of the firm of Wilcox 
and Gettys, with offices in the Tacoma Bldg. Mr. Gettys 
has been associated with Prof. J. D. Andrews in a number 
of important cases. 

Wirt E. Humphrey, '92, has been appointed a Master in 
Chancery and also a United States Commissioner. His of- 
fices are at 531 Monadnock Blk. 

H. T. Roberts, '93, has abandoned the profession of law, 
and engaged in educational work. He has a professorship 
in a California institution. 

Tiffany Blake, *93, is fifth assistant Corporation Council of 
the city of Chicago. 

Arthur M. Kaye, '93, has an office at 49 Major Blk. 

G. A. Goeble, '93, has an office at 69 — 115 Dearborn 
street. 

Robert C. Fergus, '93, after his graduation at Northwest- 
ern University entered the law department at Yale, from 
which institutioTi he took his L.L. B. last June. He is 
now practicing in Chicago with an office at 2011 First Na- 
tional Bank Bldg. 

O. S. Brown, '94, has offices at 914 Chamber of Com- 
merce Bldg. 

R. D. Brown and H. 8. Hadley, both of the class of '93, 
have formed a partnership and are doing a prosperous law 
business in Kansas City, Mo. under the firm name of Brown 
and Hadley. 

Mr. Hadley was largely instrumental in starting the Law 
Review and was editor=in*chief for the first two years. 

Noble, '94 is with the firm of Hoyne, Follansbee and 
O'Connor at 45-48 La Salle street. 

T. S. Allee, '93, has an office at 1608 Marquette Bldg. 
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W. A. McLaren an ex-editor is with the collection firm 
of Cratty Bros, McLaren, Jarvis and Cleveland, whose of- 
fices are 1610 Title and Trust Bldg. 

Stephen J. Swisher has an office in suite 1012 Ashland 
Blk., with ex-Judge Lyman S. Trumbull. 

Charles L. Davidson, '76, who has been conducting a lu- 
crative real estate and banking business at Hull, Iowa, 
since his graduation, is at present one of the Railroad Com- 
missioners of Iowa, having been elected a year ago. 

Burton B, Wile, '94, has an office at No. 423 Ashland 
Block. 

Lessing Rosenthall is practicing law with his father 
Julius Rosenthal, at 1010 Fort Dearborn Bldg. At the last 
meeting of the Northwestern University Law Alumni, Mr. 
Rosenthal was elected Secretary. Any information regard- 
ing alumni will be duly appreciated by Mr. Rosenthal. 

Fred P. Vose, '94, has offices at 157 Washington street. 

Rome B. Pullen, '94, has an office at 1027 Association 
Building. 

Ora. G Lawbaugh, '93, is doing a good law business at 
203 First National Bank Bldg. 

Dana S. Lander is with lawyer A. B. Jinks at 79 Clark 
street. 

O. R. Barnett, the predecessor of Mr. Lessing Rosenthal 
as Secretary of Law Alumni Assoc, of Northwestern Univer- 
sity, is conducting a successful patent law practice, with 
an office at 1515 Monadnock Block. 
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Handbook op the Law op Sales. By Francis B. Tiffany, West Publishing Co.. 
St.Paul. 1895- pp vii, 348. $3-75- 

This latest addition to the Hornbooks follows the general plan of that 
series, and presents concisely the leading principles of the subject, eluci- 
dated by a more extended commentary. 

Following mainly the arrangement of Benjamin, as is stated in the 
preface, the author gives an accurate treatment of the subject in a very 
lucid manner and with copious references to authority. While a fuller 
treatment of some of the subjects would have been desirable, the limited 
treatment given is accounted for by the size of the work, and the author 
has done remarkably well with the space at his disposal. We regard it 
as one of the best of the Hornbooks. 

Cases on Torts. By Melville M. Big*elow, Little, Brown & Co., Boston, 1895, pp. ix. 
60s. 

As is stated on the title page, this collection of oases is intended to 
oeoampany the author's work on the subject, and follows the same gen- 
aler arrangement. 

The plan, usual in collections of cases for students, has been followed, 
except that in this collection, headnotes are included. The advisibility 
of this may well be doubted, in view of the fact that the training in sift- 
ing out the exact point decided, is one of the most valuable features of 
hte case system. But this consideration aside, the headnotes given are 
peculiarly concise and pointed, and, are put in the jorm of briefly stated 
rules of law, furnishing a text for what follows. 

The seleotion of oa*es is good and covers the ground well, and will be 
valuable to those who are unable to take up the larger collections. 

The Constitution of the United States at the end of the First Century. 
By George S. Boutwell, D. C. Heath & Co., Boston, 189s. pp. xvm, 412. $3. 50. 

The aim of this work is to present the Constitution as it has been in- 
terpreted by the Supreme Court, adapting the work for use either by the 
student or praotitioner. In the early part of the book appears the Con- 
stitution and amendments, with full oitation to authorities under each 
paragraph. This excellent arrangement has been adopted by no other 
work on the subject that has come to our notice. Following is an excel- 
lent analytical index. The completeness of this index may be inferred 
from the fact that it occupies sixty pages, or more than the Constitution 
itself. The remainder of the work is taken up in considering each para- 
graph of the Constitution separately and in discussing the leading decis- 
ions interpreting them. The readable style in which it is written and the 
absence of technical terms, render it valuable to anyone interested in the 
subject, while by the use of the index and citations the lawyer can. at 
once be placed in command of the authority on any provision of the 
Constitution. 
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THE NATURE OF CONTRACTUAL OBLIGATION. 

[By permission of Mr. Harriman, the Review publishes the opening 
chapter of his forthcoming work on Contracts, to appear in the Students 1 
Series. All rights reserved.] 

The word "contract" might well be supposed to have at- 
tained by this time a definite legal meaning. An examination 
of the various ways in which the term is used, however, shows 
clearly that the different meanings given to the term in dif- 
ferent connections render any one definition entirely inade- 
quate. For example, contracts are often divided into 
contracts of record, such as judgments and recognizances: 
specialties, or contracts under seal; and simple or parol con- 
tracts. The only feature in common possessed by these 
three classes of " contracts " is that an action ex contractu 
would lie at common law to enforce any of them. 

Again, contracts have been divided into executed and exe- 
cutory contracts. An executed contract represents a com- 
pleted transaction between two parties. Thus if A ex- 
changes horses with B, the transaction is spoken of as an 
executed contract. In an executory contract, on the other 
hand, something remains to be done by one or both parties. 
Between executed and executory "contracts," therefore, 
there is the most fundamental difference. In an "executory 
contract," there exists some obligation on some one to do 
something; while in an " executed contract " there is no 
obligation whatever existing — the transaction is completed. 

Contracts again are divided by Blackstone into express 
and implied contracts. " Express contracts are where the 
terms of the agreement are openly uttered and averred at the 
time of the making. * * * Implied are such as reason 
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and justice dictate, and which therefore the law presumes 
that every man undertakes to perform; * * * and upon 
this presumption makes him liable to such persons as suffer 
by his nonperformance." 1 Among these implied contracts 
Blackstone includes penal statutes, whereby a forfeiture is 
inflicted for transgressing the provisions therein contained. 
" The party offending is here bound by the fundamental con- 
tract of society to obey the directions of the legislature, and 
pay- the forfeiture incurred to such persons as the law 
requires." ' Often implied contracts "arise from the general 
implication and intendment of the courts of judicature, that 
every man hath engaged to perform what his duty or justice 
requires." The idea that every man has contracted to do his 
duty is a striking instance of those fictions in which the 
older law abounds; but on examination of the different obli- 
gations which Blackstone treats as contracts we find that 
their only common feature is that they are all enforceable by 
actions ex contractu. 

Again, it has been said that " contract results from a com- 
bination of the two ideas of agreement and obligation. Con- 
tract is that form of agreement which directly contemplates 
and creates an obligation." a But when we inquire whether 
it is the agreement that constitutes the contract; or the 
obligation resulting from the agreement, we find the word 
" contract " variously used. Sometimes it is used to denote 
the fact of agreement, sometimes the nature of the agree- 
ment, sometimes, in the case of a written undertaking, 
the written instrument containing the agreement, and some- 
times the obligation resulting from the agreement. Then, 
too, we hear constantly of " void contracts " and " illegal con- 
tracts " which create no obligation whatever. Moreover, the 
objections to Sir William Anson's definition of contract are 
clearly stated by himself. "This statement," he adds, 
" must be limited in its application to a scientific system of 
jurisprudence in which rights have been analyzed and class- 

1 Blaokstone*s Commentaries, II. 448; IH. 168. 

* lb. IIL 159. 

* Anson on Contracts, (8th. ed.) 1, 2. 
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ified. The conception of obligation, as we understand it, 
was probably not clearly present to the minds of the judges 
who first enforced promises to do and forbear; and we may 
be quite sure that they did not rest their decisions, as to the 
validity of such promises, upon agreement or the union of 
wills." The statement that "the analysis is none the less 
accurate because it has not always been made or understood " 
may justly be questioned. A " scientific system of jurispru- 
dence " seems to demand rather an analysis and classification 
of our own legal ideas and institutions than the attempt to 
superimpose upon our own law the analysis, however sci- 
entific, of another and alien system. Whatever may be the 
relation of agreement to the Roman law of contract, nothing 
is clearer than that agreement is not the fundamental idea 
underlying contractual obligation in the common law. The 
contractual obligations which the common law recognized 
were enforced and are still enforced not because those obli- 
gations are the result of agreement, but because certain 
forms of procedure afforded remedies for certain wrongs. It 
is therefore only by the study of the history of English pro- 
cedure that we can understand the principles of the English 
law of contract. The historical development of our modern 
theory of contract will be explained in the next chapter. 

The meaning of the word contract as used in legislative 
enactments varies with the connection in which it is used. 
For example, the United States Constitution prohibits any 
State from passing any law "impairing the obligation of 
contracts." The Supreme Court has held that the term 
"contracts" as used in this clause of the constitution in- 
cludes the charter of a corporation, 1 which would not be 
regarded as a contract at common law, but does not include a 
judgment obtained against a municipality for damages 
caused by a mob, 9 althongh such judgment is called a " con- 
tract of record." 

If then we seek to build up a definition of the term " con- 
tract," which shall include all things that have been called 

1 Dartmouth College t. Woodward, 4 Wheat. 517. 
'Louisiana ▼. New Orleans, 109 U. S. 286, 8 S. Ct. 211. 
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contracts, and shall exclude all things which have been held 
not to be contracts, the task is evidently impossible. Nor is 
the reason for this impossibility far to seek. Terms which 
are used chiefly or exclusively by men of a given trade or 
profession soon acquire a definite technical meaning. Such 
terms, for example, as " seisin " and " conversion " can be 
clearly defined. Terms, however, which are in common use, 
and which by reason of their common use are also of fre- 
quent use in the technical terminology of the law, or of any 
other science, are very apt to be used in the loose way in 
which the word " contract" has come to be used. 

Any definition of contract, therefore, must be either arbi- 
trary or inexact. But there are certain well-marked obliga- 
tions which may be called contractual, which are capable of 
definition and seem properly to call for a distinct treatment. 
With such obligations this book deals. In order to define 
these obligations we must first look for a moment at the 
general field of jurisprudence. 

The rights which courts of justice protect, and the obliga- 
tions which they enforce are of many kinds. For scientific 
purposes these rights and obligations must be properly classi- 
fied, just as flowers must be classified by the botanist, 
and rocks by the geologist. This classification is ren- 
dered especially difficult in our law by the fact that 
the law has crystallized around forms of procedure. The 
history of English law shows a slow development from 
the superstitions of the dark ages, throngh the technical- 
ities of later times, of those principles of justice which 
alone can give to law the approval of reason. In form- 
er days the procedure by which rights were enforced was 
regarded by the courts as of greater importance than 
the rights themselves. . Consequently the classification of 
rights and obligations was determined by the remedies 
given for their enforcement; which is about as satisfact- 
ory a method of classification to the student of juris- 
prudence as the classification of flowers or rocks by their 
color would be to the botanist or geologist. Obligations en- 
forced in the same manner were given the same name. Every 
obligation enforceable by an action ex contractu was termed 
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a contract; regardless of the real character of that obligation; 
and as actions ex contractu came to be used in a great vari- 
ety of cases, there came to be so many kinds of " contracts " 
thaf to define a contract has become, as we have seen, an im- 
possibility. Nevertheless, in the case of many " contracts,'' 
using the word in its broadest sense, we find existing an 
obligation with certain definite characteristics which can 
easily be recognized. This obligation we shall venture 
to call "contractual." Of the formation of this contrac- 
tual obligation, of its construction, its assignment, its extinc- 
tion, and its enforcement, this book is to treat. 

How then are we to distinguish contractual obligation 
from other legal obligations? In the first place, looking at 
the endless variety of obligations which the courts enforce, 
we notice that some obligations are imposed upon a person 
without his consent, and without regard to any act of his 
own: while other obligations are the result of a voluntary act 
on the part of the person on whom they are imposed. The 
former may be termed irrecusable, the latter recusable 1 obli- 
gations. A clear example of irrecusable obligation is the 
obligation imposed on every man not to strike another with- 
out some lawful excuse. Here the obligation is entirely in- 
dependent of any act on the part of the person bound by it. 
In the case of recusable obligations, on the other hand, some 
act on the part of the person bound is a condition precedent 
to the genesis of the obligation. 

Recusable obligations are either definite or indefinite in 
their character, according as the extent of the obligation is 
or is not determined by the act of the party on whom the ob- 
ligation is imposed. Indefinite recusable obligations may re- 
sult from the fact that the party bound has undertaken to do 
something. The undertaking may be general, as when one 
engages in a public vocation, or it may be particular, being 
simply the undertaking of a specific act or trust. Thus the 
obligation of an innkeeper to receive guests, and the obliga- 
tion of a common carrier to receive goods for transportation 

1 These terms have been suggested by 'my colleague, Prof. Wigmore, ii*. 
« Harvard Law. Rev. 200. 
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are general indefinite recusable obligations. Such obliga- 
tions are recusable, for no one is bound to be an innkeeper or 
common carrier; they are indefinite because they are not de- 
termined by the act of the party on whom they are imposed; 
and they are general, because they extend to the public. 
The undertaking of a gratuitous bailee, on the other hand, 
imposes on him a particular indefinite recusable obligation. 
This obligation is recusable,, because it is voluntarily 
assumed; it is indefinite, because its extent is not determined 
by the act of the party on whom the obligation is imposed, 
but by certain rules of law in regard to " due care "; and it is 
particular, because it extends only to the owner of the prop- 
erty bailed. 1 The obligation of a trustee is also a particular 
indefinite recusable obligation. The obligation arises from a 
voluntary act, the acceptance of a trust; it is determined by 
the general principles of equity; and it extends only to the 
cestui que trust. 

•In the case of definite recusable obligations, the extent of 
the obligation is fixed by the act giving rise to the obliga- 
tion. Definite recusable obligations are of two kinds, which 
may be termed unifactoral and bifactoral. A unifactoral 
obligation is created by the act of the party bound. A bi- 
factoral obligation requires two acts, one by the party on 
whom the obligation is imposed, the other by the party to 
whom the obligation extends. The existence of unifactoral 
obligations in the common law cannot be denied, 9 although 
some of the jurists, it seems, would rather be rid of such obli- 
gations than modify their theories to meet the decisions of the 

1 Professor Beale shows clearly the distinction between contracts and 
gratuitous undertakings in 5 Harvard Law Rev. 222. He maintains, 
nevertheless, that the obligation of a carrier or innkeeper to the public 
is such that a breach of it stands only in tort. A tort obligation, how- 
ever, is irrecusable, as pointed ont by Professor Wigmore in 8 Harvard 
Law Rev. 200; while the carrier's or innkeeper's obligation is recusable. 

' Xenos v. Wiokham, L. R. 2 H. L. 296. Professor Holland (Jurispru- 
dence, p. 244) hopes "that this case may some day be explained away"; 
and quotes the German jurists as stigmatizing the case as „eitt juriftif(tye$ 
SRonfttum." Anson characterizes the existence of the unifactoral obliga- 
tion as an anomaly. Contracts, p. 82. 
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courts. Thus if a deed contains an acknowledgment of obli- 
gation by the maker, its delivery gives rise to a unifactoral 
obligation. 1 In some states the common law rule has been 
altered, however, and acceptance of the deed has been held 
essential to its validity, the courts in those states treating 
the obligation created by a deed as necessarily bifactoral. 
A unifactoral definite recusable obligation may be termed 
contractual, and is so treated by the courts, if not by the 
jurists, most of whom maintain that contractual obligation 
must be bifactoral. 

Bifactoral definite recusable obligations are of two kinds. 
The nature and characteristics of the act of the obligor, 
which may be called the primary act, resemble each other in 
both cases; but the character of the secondary act, or the act 
of the obligee, differs in these two kinds of obligations. In 
one case the secondary act may be of an indefinite character; 
in the other case, the secondary act is fixed by the primary 
act. The first kind of obligation has a well-known example 
in equity under the name of equitable estoppel, and seems to 
have obtained general recognition in the common law courts. 
To constitute an obligation of the first class all that is essen- 
tial is that the secondary act should be done in reasonable 
reliance on the primary act. How far such obligations are 
actually enforced by the courts is hard to state. In equity 
the doctrine has long obtained that a man who makes a 
representation in reliance upon which he induces another to 
act will be estopped to deny the truth of that representation 
to the prejudice of the party who has so acted. The repre- 
sentation which will work an estoppel, however, must be a 
representation of existing fact. In the common law courts 
the action on the case for deceit at the time when that action 
would lie for breach of a parol promise shows a recognition 
of a bifactoral obligation of similar character. Indeed, the 
present action for deceit is based on a bifactoral obligation, 
which, though recusable, is indefinite in character. For in 
deceit the extent of the obligation is not determined by the 
primary act, namely, the false representation by the defend- 

1 Xenoe t. Wiokham, supra. 
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ant, but is indefinite in character, extending to all the dam- 
age which is the natural consequence of the plaintiff's act- 
ing in reliance on such false representation. The action for 
deceit for breach of a parol promise, however, has long since 
passed away. Whether there is a broad common law princi- 
ple that a false representation will give rise to an obligation 
if acted upon seems very doubtful, although there are specifier 
cases which can best be supported by reference to such a 
principle. Certain it is, that both in law and in equity a bi- 
factoral definite recusable obligation can be created only in 
two cases ; first, where the primary act definitely fixes the 
character of the secondary act; second, where the primary 
act is a representation of existing fact, in which case the sec- 
ondary act, may be indefinite in character, provided it is 
done in resonable reliance on the primary act. When the 
primary act definitely fixes the character of the secondary 
act, we have a bifactoral obligation which may be termed, as 
it is termed by the courts, contractual. The primary act, as 
will be seen later, is the promise, the secondary act the con- 
sideration. 

We have chosen, then, to apply the adjective "contractual" 
to two kinds of obligation, one unifactoral, the other bifac- 
toral. What are the common features of these two kinds of 
contractual obligation? The answer is simple. In both the 
obligation is recusable, resulting from the voluntary act of 
the party bound; and in both the obligation is determined 
by the act of the party on whom it is imposed. In the uni- 
factoral contract the act of the obligor creates and defines 
the obligation. In the bifactoral contract the act of the 
obligor does not of itself create the obligation, but it fixes 
the terms on which the other party may, by performing the 
specified act, to wit, the consideration, impose such obliga- 
tion on the obligor. The two essential features of contractual 
obligation, therefore, are first, that it is the result of a volun- 
tary act on the part of the obligor; and second, that this vol- 
untary act determines the extent of the obligation and all con- 
ditions necessary to its existence. 

We may here sum up the various resemblances and differ- 
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ences between contractual and other obligations. Contract 
differs from tort and quasi-contract in that contractual obli- 
gation is recusable, while tort obligation and quasi contract- 
ual obligation are irrecusable. Contractual obligation re- 
sembles the obligation of a bailee or trustee in being both 
recusable and particular; the difference is that the former is 
definite, the latter indefinite. The obligation of a simple 
contract resembles the obligation to answer for damages 
caused by deceit, in this, that both obligations are recusable 
and bifactoral, and that in both the secondary act must be 
done in reliance on the primary act; simple contract obliga- 
tion differs from deceit obligation in this, that the former is 
definite, the latter indefinite; that in the former the primary 
act determines the secondary act; while in the latter the sec- 
ondary act is indeterminate; and also, though this distinction 
is, perhaps, less universally accepted, that in the former, 
the intention of the party is immaterial, while in the latter 
intention to deceive is an essential element. Finally, simple 
contract obligation resembles equitable estoppel in this, that 
both are bifactoral definite recusable obligations; it differs 
from estoppel in this, that in contract the primary act de- 
termines the secondary act, while in estoppel the secondary 
act is indeterminate. 

Such being the nature of contractual obligation, what shall 
we fix upon as a "contract"? In the case of a unifactoral 
contract the answer is easy. The contract is the act which 
creates the obligation. In the case of bifactoral contracts it 
is more difficult to determine what constitutes the contract. 
The answer seems to depend upon whether the bifactoral 
contract is unilateral or bilateral. A contract is called bi- 
lateral if it imposes obligation on both parties; unilateral, if 
only one is bound. A unifactoral contract is necessarily uni- 
lateral, but a bifactoral contract may be either unilateral or 
bilateral. If A promises B to pay him $1 for a day's work, 
and B performs the work, A's promise to pay B becomes a 
unilateral contract. But if A promises to pay B $1,000 if B 
will agree to work for A for a year, and B accepts A's offer, 
we have a bilateral contract by which A is bound to pay B 
$1,000 and B is bound to work for A for a year. It is only 
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where two parties incur mutual obligations at the same time 
and by acts of the same legal character that a contract is bi- 
lateral. Two promises made in different forms, legally speak- 
ing, cannot, therefore, constitute part of the same contract, 
although such promises are mutual and are given in consid- 
eration of each other. Thus a promise under seal cannot 
form part of the same contract with a promise not under seal; 
nor can a promissory note form part of any other contract. 
These propositions, although simple enough, and clear 
enough in principle, 1 have often been overlooked by the 
courts. 8 An entire transaction has often been treated as one 
contract, without regard to the inherent impossibility of a 
parol promise forming part of the same contract with a spe- 
cialty. 

A promise not under seal requires a consideration to make 
it binding. Is the consideration part of the contract or not? 
If the contract is unilateral, the consideration is clearly not 
part of the contract; but simply a condition precedent to its 
existence. If the contract is bilateral, it is composed of the 
mutual promises only, even though there be other considera- 
tions on each side, for such considerations are only condi- 
tions precedent to the existence of the contract, and cannot 
form part of it. In short, if the contract is unilateral, the 
" contract " is the primary act which gives rise to the obliga- 
tion, and the secondary act (if there is one) is not part of 
the contract; if the contract is bilateral, the contract is com- 
posed only of the primary acts giving rise to the obligation 
on each side. 

It has been customary to treat all contracts as if the idea of 
promise or agreement were common to all. As a matter of 
fact, however, contracts are of two distinct kinds, formal and 
simple. The nature of these two kinds of contracts is essen- 
tially different. The formal contract is a contract because 
the party executing it has done some formal act which estab- 
lishes his legal obligation to the other party. The simple 
contract, on the other hand, is composed of a promise or 

1 Langdell, Summary of Contracts, § 117. 

2 As in Hunt. ▼. Livermore, 5 Pick. 31*5, LangdeM'e Cases, 767. 
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promises. The attempt has been made to treat formal con- 
tracts as if they were necessarily promises or agreements; but 
this is historically incorrect. Formal contracts were origi- 
nally regarded as grants, rather than promises, and the early 
ideas of snch contracts still have an important influence on 
the law. If A gives B a deed acknowledging that he is in- 
debted to B in the sum of $100, A has made a contract 
whereby he has bound himself to pay B $100. It may be 
said that such a deed. implies a promise on A's part to pay 
B $100. Historically, however, as just stated, such a deed 
has been regarded rather as a grant than as a promise. 
Moreover, it is clear that implying a promise from such a 
deed is a very different thing from implying a promise 
from a man's conduct in accepting the services of another. 
The truth is that while such a deed is a contract, and gives 
rise to contractual obligation, that obligation is the result 
not of a promise on A's part, but of a solemn formal act by 
which A has created such obligation and has furnished evi- 
dence of that obligation which he is not permitted, at 
common law, to contradict. So little weight, in fact, did 
the idea of promise have in such cases, that a promise 
under seal to pay a definite sum of money was enforce- 
able originally only by the action of debt, which was in its 
nature a real action, brought to recover property; and it was 
not until the seventeenth century, that the action of covenant, 
which had come to be founded on the idea of promise, was 
allowed. 1 

In every simple contract there may be said to be a prom- 
ise. "Assurance," however, is a more accurate term than 
promise; for "promise " looks only to the future, while " as- 
surance " is independent of tenses. A warranty, for exam- 
ple, that a horse is sound, or that a ship has sailed from 
port, is a contract; but it would require a stretch of the word 
promise to make it apply to such warranties. In all simple 
contracts, however, there is always an assurance which may 
t>e in regaid to the past, present, or future, and may be made 
with reference to some act within or not within the control of 

1 Pollock A Maitland, Hist. Eng. Law. II. 217; Ames. II. Harvard Law 
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the party giving the assurance. When the assurance is that 
an event within the control of the party giving the assurance 
will happen, the assurance is properly a promise. The word 
" promise," however, has practically become a technical term, 
and is generally used as equivalent to the more comprehen- 
sive term, assurance. 

Whether a person who makes a contract is bound to perform 
it, or whether he simply assumes the risk of having to pay 
damages, is an important question which will be discussed 
hereafter in connection with the subject of remedies for 
breach of contract. 

Edward Avery Harrimak. 

Northwestern University Law School 



DOANB v. THE CHICAGO CITY RAILWAY CO.* 

This was a suit upon a bond for $100,000, given by The 
Chicago City Railway Company to John M. Doane, the 
owner of the block on Wabash Av. between Lake and Ran- 
dolph streets, one of the conditions of which bond was that; 
"in consideration of the consent of said Doane, given as 
aforesaid, and the further consideration of one dollar in hand 
paid to said railway Company by said Doane, the receipt 
whereof is hereby acknowledged, the said The Chicago City 
Railway Company, hereby agrees that it will not hereafter 
build, construct or lay down other or more than a single 
track railway * * * along any part of said Wabash 
Avenue, between said Lake street and the north line of said 
Madison street * * * without first having obtained the 
consent therefor in writing from the said John W. Doane, 
his heirs, executors, administrators or assigns.' 9 

In 1892 the Railway Company, without the consent of 
Doane, laid another track on Wabash Av. between Randolph 
and Washington Streets, and for this violation of the condi • 
tion of the bond, the plaintiff maintained that the defendant 
was liable on the bond. 

The defendant demurred to the declaration, and his de- 
murrer was sustained respectively in the Circuit, Appellate, 
and Supreme Courts. 

The consent referred to in the condition of the bond, was 
the consent to allow the laying of a single track on Wabash 
Avenue from Lake Street to Madison Street, and this con- 
sent was made necessary by the statute of 1872, which pro- 
vided that the consent of the owners of one half the property 
fronting on the street, or portiori of the street, on which the 
tracks were to be laid, must be obtained before the council 
could grant the use of the street. 

It was sufficient to decide the case, that the court should 
say, as it does in the latter part of the opinion, that " The 
agreement of the company that it would not thereafter lay a 

♦Decided by the Supreme Court of Illinois Oct. 81st, 1895. 
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second track without appellant's consent, was clearly invalid; 
the company had no right to bind itself that it would not do 
in future what might be required of it by its duty to the 
public, under the provision of its charter," and also, "If 
under the agreement, the company could not lay a second 
track without appellant's consent, then the petition therefor 
of the requisite proportion of owners, and an ordinance of 
the common council authorizing it, would be of no avail to 
secure the laying of such second track. In such case appel- 
lant's veto would be more powerful than the public demand, 
as made known by the petition and ordinance provided for 
in the law. An agreement by a corporation, which thus 
hampers its power to perform a public duty imposed upon it 
by its charter, is against public policy and void." 

But the court in the first part of its opinion goes into the 
question of whether an owner of property abutting on the 
street, on which a street railway desires to lay its tracks, has 
the right to sell his consent to such laying, and decides that 
he has not such right and that any agreement to pay for 
such consent is void. To show how far the court went to 
bring in this question, it will be sufficient to observe that if 
the agreement on the part of the railway company had been 
a valid one, the bond would have been good without refer- 
ence to the fact of consent given by the property owner, 
because there is another independent consideration on his 
side, — the consideration of one dollar — which would have 
been sufficient, if the consent consideration failed, to support 
the agreement on the other side. This observation also 
shows that the real ground of the decision was, that the 
agreement on the part of the railway company was invalid; 
and all that is said with reference to the consent of property 
owners is mere obiter dictum, which the court is not bound 
to follow in future cases. 

But to return to the opinion of the court, they begin by 
saying, "We do not think that it was the intention of the 
legislature in the adoption of paragraph 90, (requiring the 
company to obtain the consent of the owners of a majority of 
frontage) to make the consent of the abutting property owner 
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a purchasable article." It would have been very easy for the 
legislature to provide against selling consents if they had so 
wished, but in order to show that such was not the intention 
of one legislature at least, it is enough to say that the very 
argument advanced for amending the law in 1887 so as to 
require the consent of the owners of a majority of frontage 
in each mile, was that the owners of down town property, 
which might be damaged by the road, could prevent its con- 
struction by withholding their signatures, unless they were 
compensated by the company for the damage to their prop- 
erty. This could not be done under the original law, which 
required only the consent of the owners of a majority of front- 
age of the whole length of the street and gave control to the 
owners of outlying property. The court says in another 
place, " The law makes the petition of the property owners 
evidence, to some extent, that the public will be benefited by 
the proposed laying of the tracks. Such evidence lying at 
the foundation of legislative action, must be fairly and hon- 
estly given, and not purchased by considerations moving to 
the signer of the petition." 

The petition is merely evidence that a majority of the abut- 
ting property will not be damaged, or if damaged, that the 
owners have been compensated. It cannot indicate, in the 
least, what the effect will be on the general public, aside 
from the signers. The property owner consents, not out of 
regard for the effect on the general public, but either because 
he considers the road a benefit to his property, or because he 
has been compensated for any damage to it. If this were 
not the principle of the law, it would be impossible to secure 
the consent for any railway on the down town streets. No 
property owner would consent to having his own property 
damaged without compensation, even if all the rest of the 
public would be immensely benefited, and, as the consent of 
the abutting owners is a condition precedent to the granting 
of permission by the council, no street railway could ever 
reach the heart of the city, and the whole public would be 
inconvenienced. 

The court says it can see no difference between a contract 
to personally influence the council to grant the permission 
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asked for, and a contract for the purchase of the consent of 
the property owner. They say, " The signing of the petition 
by the abutting property owners has a direct influence upon 
the action of the common council." The petition has no in- 
fluence at all. The consent of the property owners is simply 
a condition precedent to the right of the council to act. 
Without the consent of the property owners the permission 
of the council would be void. The legislature has provided 
for this condition solely as a protection to the abutting prop- 
erty owner, and not in the interest of the general public. 

There is no analogy between a man's personal influence 
and his consent as a property owner. The value of a man's 
signature on a petition for a street railway is not measured 
by the extent of his personal influence upon the council, but 
by the number of feet frontage which he represents. 

Numerous cases are cited by the court, in which petitions 
for street improvement, involving the assessment of the prop- 
erty owners, were declared invalid because some of the 
property owners received pay for signing the petition. The 
distinction between those cases and the present one is clear. 
In those cases a burden is placed upon the other taxpayers 
which they cannot escape; but in this case, if the tracks are 
laid and prove a damage to the property holders who do not 
sign, they may recover for all the damage they may sustain, 
and the road by paying a majority admits that all are dam- 
aged, thus removing the presumption of law that there is no 
damage to the abutting property. 

The question as to whether an abutting property owner, 
who gives his consent to the laying of the tracks, gives up 
his right to recover for any damage his property may sustain, 
has not been passed upon by our courts. But it stands to 
reason that the court would not allow a recovery in such a 
case. Therefore, no owner of property would consent unless 
his property would be actually benefited by the road, and 
thus the construction of street railways, which might be of 
the greatest benefit to the public, would be prevented, be- 
cause there would be no way in which an abutting property 
owner, who gave his consent, could be recompensed for the 
injury to his property if he could not sell his consent. 
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But even if the consenting property owner could recover 
damages by going to law, the argument still holds good, 
because no man would plunge himself into a lawsuit in order 
to benefit the general public. How much better it would be 
for all parties concerned to allow the property owner to ob- 
tain his damages before giving his ccneent. The general 
public would obtain the needed improvement, the consenting 
property owner would obtain a just compensation for the 
damage his property would sustain, and the property owner 
who refused consent would have a basis for a just claim 
against the company for damages to his property. 

On the other hand, if selling consent is forbidden, the road 
could not be built, or if the owners of a majority of the front- 
age think the road will be a benefit to their property and con- 
sent, there will be no recovery allowed to the non-consenting 
property owners unless they prove some special injury to their 
property, because our courts hold that a street railway is 
a benefit to abutting property as a matter of law. Such a 
result seems directly against public policy. 

The abutting owners act only for themselves, and have no 
trust relation to the general public such as the court sustains. 
The common council holds this position of trust, and the 
reason the petition from property owners is required, is to 
see that no injustice is done to those most interested. 

The council does not " base its legislative action" upon the 
petition. It bases it upon the good of the public, but the 
legislature has prescribed a previous condition which must 
be fulfilled by the railway company, and this condition is 
that a majority of the abutting property shall suffer no in- 
jury; the petition is merely evidence of that fact. 

The court says, with regard to unfairness to the owners who 
do not sign, " The law only requires a petition from the own- 
ers of the land representing more than one-half of the front- 
age; and if the corporation can buy the consent of those em- 
braced in this proportion, it will have no interest in buying 
the consent of those not embraced in it." This is not so. 
The company has an interest in buying the consent of the 
others, because, if it can settle with them in this way, it will 



114 NORTHWESTERN LAW REVIEW 



save the costs of a law suit for damages, and the fact is, that 
when a company has obtained the consent of the owners of a 
majority of frontage, it goes to all the other frontage owners 
and offers to settle with them on the same basis. The effect 
of allowing a property owner to sell his consent is simply to 
prevent extortionate demands by the property owner upon 
the eompany. Each property owner has as much of an op- 
portunity to sell as any of the others, providing his price is 
as reasonable, and no one is deprived of obtaining a just 
compensation for his damage. 

The result reached by the court, is directly against public 
policy, rather than in its favor, and does an injustice to the 
public, the abutting property owner, and the street railway 
company, without rightly interpreting the law itself, or the 
intention of the legislature in passing the law, and without 
any benefit to any one; and no doubt when the question of 
selling consents is again passed upon by the court, its opin- 
ion will be changed 

William C. Crafts. 
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EDITORIAL AND COMMENT. 

Prof. E. A. Harriman delivered an address on Nov. 13th, 
before the students of Wheaton College, on the subject of 
"The Study of Law." 

* * ♦ 
CONTKACT.-- Measure of Damages fob Bbbach — In 
Ryan v. Cudahy, 157 HI. 108, the Illinois Supreme Court, 
reversing 50 111. App. 568, holds that in a contract for future 
delivery, between members of the Chicago Board of Trade, 
the measure of damages for failure to deliver as specified is 
not to be determined solely by the market price of the article 
on the Board on the day of delivery, but that a committee 
appointed under the rules of the Board, for deciding disputes 
between members, -must receive evidence showing that the 
price of the article contracted for has been cornered and that 
the quotations are fictitious. The price of the commodity 
in other markets and its consumptive value in Chicago is to 
he considered. 
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Evidence to this effect had been offered before the com- 
mittee of the Board and refused, and damages were awarded 
according to the quotation on the floor of the Board. The 
Appellate Court held that where the committee refused to 
hear evidence, it must be attributed to the fact that it was 
uot relevant to the issue, and that the disputing parties hav- 
ing subscribed the bylaws on joining the board, had agreed 
not to question the committee's award. 

The narrow view of the question taken in this decision is 
evident from the fact, that under it any combination of indi- 
viduals, legally constituted, could, by adopting the necessary 
rules, enforce any kind of a gambling contract, as was mani- 
festly done in this case, in contravention of the state law. 

The Supreme court marks the necessary limitations on 
the powers of such a committee and says that it " had no 
right to confine the investigation to the mere difference be- 
tween the contract price of the short ribs and the price at 
which sales were made on the Board of Trade on the day of 
delivery" If that is their course "then a tribunal of that 
character is but a device for legalizing acts prohibited by the 
criminal laws of the State." 

* * « 

CONTRACTS.— Restraint op Tbade.— Contracts or 
agreements in restraint of trade, which have been the subject 
of much litigation in late years, since the growth of trades 
unions, and the introduction of the boycott, received careful 
consideration in a recent case in Rhode Island, McCauley et 
a I v. Tierney et al, 33 Atl. Rep. 1. 

The question arose upon the refusal of the wholesale deal- 
ers in plumbers' materials to supply the complainants with 
goods, by reason of instructions from the Master Plumbers 
Association, under orders from the respondents, officers of 
said Association. 

The complainants prayed that such orders might be re- 
scinded and an injunction granted, but the bill was dismissed. 

Chief Justice Matteson in his opinion, says: " The ques- 
tion resolves itself into this: Wa3 the desire to free them- 
selves from competition a sufficient excuse, in legal contem- 
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plation, for the sending of the notices. We think the ques- 
tion must receive an affirmative answer. Competition, it has 
been said, is the life of trade. Every act done by a trader 
for the purpose of diverting trade from a rival, and attract- 
ing it to himself, is an act intentionally done, and, in so far 
as it is successful, to the injury of the rival in his business, 
since to that extent it lessens his gains and profits. To hold 
such an act wrongful and illegal would be to. stifle competi- 
tion. Trade should be free and unrestricted, and hence 
every trader is left to conduct his business in his own way, 
and cannot be held accountable to a rival who suffers a loss 
of profits by anything he may do, so long as the methods he 
employs are not of the class of which fraud, misrepresenta- 
tion, intimidation, coercion, obstruction, or molestation of 
the rival or his servants or workmen, and the procurement of 
violation of contractual relations, are instances." 

Among the leading cases cited is Steamship Co. v. 
McGregor, 23 Q. B. Div. 598. 

* * * 

DEED -NATURE OP ESTATE. — RULE IN SHELLEY'S CASE. In a 

deed under which the plaintiffs claim, the grantors, after stat- 
ing a consideration of natural love and affection for a son, 
"released, transferred and conveyed unto him, a freehold and 
good possession during his natural life, and his heirs and their 
assigns, we covenant to here transfer a fee simple right to 
them forever." The habendum clause provides that the 
grantee is to hold the lands " during the term of his natural 
life and a fee simple right to his heirs and their assigns for- 
ever." The court held that the grantee took a fee simple es- 
tate,. Avefy, J., stating that the rule as laid down in Anderson 
v. Logan, 105 N. 0. 266, is, that if the word "heirs" appears 
in the deed in connection with the name of the grantee, or as 
qualifying the designation of the grantee as party of the 
second part, it may be transposed from any part of the instru- 
ment, in construing it, and made to serve the purpose of 
passing an estate in fee simple. 

The Court furthur adds, ''if this deed is inartistically 
drawn, that rule of Construction would serve the purpose, if 
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it were necessary, of bringing the word * heirs' in juxtaposi- 
tion to the name of the grantee." Tucker v. Williams. 23 
8. E. 90, N. C. 

• • • 

EVIDENCE— HEARSAY. — DECLARATIONS TO PHYSICIAN. — III 

an action for personal injuries, it appeared that a year 
after the accident, when the plaintiff's condition had much 
improved, and while under the care of a competent physician, 
he called in another physician of great reputation as a medical 
expert, made certain statements as to his condition and symp- 
tons, and requested an opinion and physical examination. 
This expert was produced in the trial and his evidence was 
mainly relied on by the plaintiff to show the extent of his in- 
juries, the sole question being the amount of damages. 

The Court held " that these circumstances showed that the 
plaintiff called on the expert physician merely to qualify him 
to testify in his favor; that hence his statements to the latter 
were inadmissable. " 

There is no doubt, that if the plaintiff had been seeking 
medical aid at the time when he made the declarations to the 
doctor, the doctor's statements would have been proper evi- 
dence under a well settled exception to the hearsay rule. 

There is, however, another well established exception which 
allows a medical expert to state his opinions based on a 
known or hypothetical state of facts; and it is for the jury to 
determine whether the case at bar is smiliar, and weigh the 
opinion accordingly. U. 8. v. McOlue 1 Curtis 1. 

This is what was practically done in the present case. 
The doctor's opinion was based on facts stated ex parte* 
which would amount to nothing more than mere hypotheti- 
cal facts. These assumed facts were then attempted to be 
proved. If all these facts had been proved to the entire 
satisfaction of the jury, no one would doubt that the expert's 
opinion was properly admitted. If only the greater part of 
the facts had been proved, no one, probably, would doubt 
that it was the exclusive prerogative of the jury to determine 
how much weight should attach to the opinion under the 
circumstances. 
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This is very likely the view which the trial judge took of 
the situation, for in his charge to the jury, he said, "If, 
gentlemen, you are satisfied that Dr. Hamilton's opinion has 
been based upon perfectly true statements of the plaintiff, 
and the plaintiff has proved these J 'acts before you, you will 
give it full weight. If, on th«* contrary, you think those 
statements have not been fully proved before you, of course 
it will detract from the weight of Dr. Hamilton's opinion." 

Yet the Appellate Court, though it observes " that it is a 
matter of discretion whether the admission of such opinion 
should follow or precede proof of the supposed facts" 
counted the admission of the doctor's opinion an error and 
granted a new trial. 

We are unable to discover the precise reasoning upon 
which the upper court founds its decision. We think, how- 
ever, that there was an error, and that it consisted in allow- 
ing the doctor to say anything about the statements made to 
him by the plaintiff, for they were purely hearsay and came 
under no one of the exceptions. Yet if the attorneys for 
the plaintiff had gone about the matter in a different way, 
and assumed the facts for the moment, they would have had 
no difficulty in getting the doctor's opinion to the jury. 

Delaware L. & W. R. Co. v. Roalefs, 70 Fed. Rep., 21. 

* * * 

FRAUDULENT CONVEYANCE.— Creditors' Rights. 
In the case of Kennedy v. First National Bank, 15 South- 
ern 396, (Ala.), the question of whether a conveyance by a 
debtor, of property including a homestead, in fraud of credi- 
tors, which conveyance was set aside, prevented the debtor 
from setting up the claim of homestead after the decree an- 
nulling the conveyance was entered. Two of the judges held 
that it did not, and that the debtor could afterward claim 
homestead exemption, because the decree setting aside the 
conveyance placed the debtor and creditors in the same pos- 
ition as if the conveyance had never been made. 

One of the judges, in a strong dissenting opinion, held that 
by the conveyance the debtor gave up all his rights to home- 
stead, and that the decree of the court setting aside the con- 
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veyance was directed simply against the fraudulent grantee, 
and gave the creditors his rights in the land, and that the 
debtor did not reacquire the right of homestead with which 
he had parted to the grantee, because he could not have set 
up such right against his grantee. 

The other two judges did not sit, as they were of counsel, so 
that a minority of the whole court decided the question. 

The opinion of the dissenting judge seems the sounder. 
The creditors did not desire a decree against the debtor, but 
against the grantee who was wrongfully in possession of land 
which belonged to them. A decree by which the debtor 
gained any right in the land with which he had fraudulently 
parted was just what the creditors did not want. The 
conveyance was set aside only in favor of the creditors, 
and they should succeed to the title of the fraudulent grantee 
which was valid except as to them. As between the debtor 
and his grantee, no claim of homestead could be set up, as it 
had been expressly renounced in the deed. It does not seem 
that the debtor should be placed in any better position with 
reference to the land than he occupied before the decree of 
court setting aside the conveyance. 

• * * 

INJUNCTION.— Remedy of Property. Owner.— The 
Appellate Court of the First District of Illinois has recently 
handed down an opinion in the Chicago Elevated Railroad 
injunction cases, dissolving the temporary injunctions grant- 
ed the property owners by the Circuit Court and affirming 
decrees dismissing the bills filed by property owners for 
want of equity. The decision in substance holds: That 
street abutting property owners, or persons conducting busi- 
ness upon a street are not entitled to an injunction restrain- 
ing the construction of an elevated railway upon such street 
even though there is no valid ordinance permitting its con- 
struction; that the fee of the streets being in the city, and it 
having the power to regulate and control their use, any mis- 
use of a street is to be redressed or prevented by public 
authority, and the property owner must seek his remedy in 
damages at law. 
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It is unquestioned that where there is a valid ordinance, 
permitting a public work of this kind which furnishes addi- 
tional facilities for travel or transportation, no injunction to 
restrain it will be granted at the suit of a property owner. 
(Moses v. The Railroad, 21 111. 515). In this case, how- 
ever, the ordinance was admitted by the record to be void. 
The court cites Corcoran v. The Railroad, 149 111. 291, as 
authority for the proposition that, " If an ordinance permit- 
ting the laying of a railroad track in a street, subjects the 
street simply to an additional public use, it is well settled in 
this state that an injunction will not be granted at the suit of 
an abutting property owner to restrain such additional use"; 
but the proposition in that case was predicated upon the 
theory that the ordinance was valid, and its application to 
the case in question is doubtful; furthermore the only cases 
cited in support of the opinion were those of surface roads, 
and it is clear that an elevated structure being permanent in 
its character, obstructing the free passage of the owners of 
property adjoining and depriving them of light and air, 
stands on a somewhat different footing. The decision is not 
directly supported by any authority and is not free from 
doubt. We are inclined to the belief that the principle con- 
tended for in the majority opinion was carried to an extreme 
in this case, and that the abutting owner should have his 
remedy in equity by injunction. Judge Shepard dissented 
on the main question involved. The case has been appealed 
to the Supreme Court and a decision is expected during the 
January term. 

* * * 
INSOLVENCY.— Pboop op Claim.— The case of Levy v. 
The Chicago Nat. Bank, 158 111. 88, presents the question 
whether a creditor of one becoming insolvent, who holds 
security on which payments are made from time to time, is 
entitled to prove his claim and receive dividends on the 
amount due at the time of the assignment, or on the amount 
due when proof is made, or only on the amount unpaid at the 
time the dividend is declared. 
The last view, while held in some jurisdictions, does not 
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meet with general favor, as it leaves the amount of the insol- 
vent estate always uncertain and delays the settling np of 
such estates in order to have the collaterals realized on, and 
the amount subject to dividends thereby reduced. 

The Appellate Court held that proof should be for amount 
due at date of assignment, on the ground that, by the deed 
of assignment each creditor became an equitable owner of 
his proportion of the assigned estate, according to the 
amount due him at that time. 

But under the Assignment Law of Illinois, as interpreted 
in Howe v. Warren, 154 111. 227, a majority of creditors who 
have proved their claims may consent to have the assignment 
revoked, without regard to the interests of other creditors. 
For this reason, the Supreme Court holds that no ownership 
vests in the creditor ot the time of the assignment, and not 
until he has assented to the assignment by filing his claim. 
The claim should therefore be approved for the amount due 
at the time proof is made. 



PLEADING — averments of neoligence — A very impor- 
tant decision was rendered by the Illinois Supreme Court in 
Chicago City Ry. Co. v. Jennings 157 111. 274, concerning 
the sufficiency of a general averment of negligence. At 
common law it was well settled that the declaration need not 
show in what acts or omissions the negligence of the defen- 
dant consisted, but that a good cause of action was stated by 
such an allegation as is given in Chitty's precedents; "Never- 
theless the said defendant then and there by his said servant 
so carelessly and improperly drove, governed, and directed 
his said carriage and horses, that by and through, etc." 

It has been doubted whether such a general averment is 
sufficient in this State, such doubt being caused mainly by 
the dictum of Mr. Justice Schofield in C. B. & Q. Ry. Co. v. 
Harwood 90 HI. 429. 

He seems to indicate that the declaration should show "in 
and by what acts this carelessness and impropriety in driving 
and managing the train were manifested." He says. "Care- 
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lessness and impropriety are not descriptive of specific acts, 
but of a class of acts only, which may include an indefinite 
number of specific acts, each differing in its character from 
the others." He then says it is too late to urge the objection. 

This is of course not necessary to the decision of the case 
before the court, but it has influenced nisi prim courts to be 
very strict in that matter. This puts the plaintiffs to great 
hardship in many cases, for he is not in a position to state 
definitely the exact acts or omissions constituting the neg- 
ligence of the defendant. To require of him specific aver- 
ments may and often has led to variance in the proof. 
Proved negligence of one sort will not sustain a verdict under 
a declaration alleging specifically negligence of another sort. 

In this case (Ry. Co. v. Jennings), the averment of negli- 
gence is in this form, ''The defendant then and there, by its 
said servants, so carelessly and improperly drove and man- 
aged the said motor and train of cars, that by and through, 
etc." As will be noticed, the form quoted above from Chitty 
is very closely followed. A general and special demurrer was 
filed by defendant and overruled by the trial court, Judge 
Blanke presiding. The defendant electing to abide by the 
demurrer, judgment was entered by default and an appeal 
taken. The ruling was affirmed by the appellate court. (Ry. 
Co. v. Jennings, 57 111. App. 376). 

Appeal was taken to the Supreme Court and the ruling is 
again affirmed. The authorities are quite fully treated in the 
opinion rendered by Mr. Justice Magruder, and the Harwood 
case (supra), distinguished. Through the dictum in that 
case is not expressly disapproved, the present decision must 
almost wholly destroy its weight and influence. This deci- 
sion establishes in Illinois the well settled rule of the common 
law. 



RECENT DECISIONS, 

Accord and Satisfaction — Plea of' smaller amount tm satisfaction of 
larger. — The amount of indebtedness on both sides being ascertained 
and fixed, an amount doe from one party cannot constitute an accord and 
satisfaction of a greater amount doe to him from the other part y. Jfor- 
rill r. BaggoU, 167 UK, 240. 

Mr. Justice Baker dissents, and cites Neal v. Handley, 116 111., 418. But 
in that case 9100 and a cow was held a good accord and satisfaction for a 
debt of 9200. The distinction between payment in money of a lesser 
sum at the time and place designated, and the case where something other 
than money is given, or payment is made at a different time or place 
from that designated, has been so clear ever since Pinnel's Case, 3 Coke. 
388, that no authority should be needed in its support at the present day. 
" The gift of a horse, hawk, or robe, etc., in satisfaction is good. For it 
•hall be intended that a horse, hawk, or robe, etc., might be more bene- 
ficial to the plaints than the money, in respect of some circumstance, or 
otherwise the plaintiff would not hare accepted of it in satisfaction/* 

Admiralty — Jurisdiction. — A pile driver consisting of a floating plat- 
form, carrying a derrick, engiue, and pi!e«driving apparatus, and also 
furnished with a wheel by which it may propel itself about the bay or 
harbor from one place of work to another, and whioh in its present con- 
dition is not fitted for purposes of transportation, is not a subject of 
admiralty jurisdiction; and contracts to furnish it with supplies are not 
maritime contracts enforceable in a court of admiralty. Muellerweisse et 
al. v. Pile Drive E. 0. A., 69 Fed. Rep., 1005. 

Admiralty — Jurisdiction — Torts committed partly on land and partly on 
water. — Where a tort is committed partly on land and partly on water, 
the question whether admiralty has jurisdiction over it is determined by 
the locus of the damage, and not by the locus of the origin of the tort. 
It was therefore held, that where the tort complained of was that a laborer 
working in the hold of a vessel wan struck and injured by a piece of lum- 
ber, sent without warning, down through a chute, by a person working 
on the pier, the oase was one of admiralty jurisdiction. Hermann v. Port 
Blakely Mill Co., 69 Fed. Rep.. 146. 

Appeal. — A judgment in an action ex delicto may be reversed as to one 
defendant and affirmed as to the others. Union Trust Co, of New York 
r. A. T. db 8. F. R. R. Co., 42 Pac. 89 (N. M.). 

Appeal— Co»ts.— One appealing from a conviction before a justice of the 
peace for violating a municipal ordinance, is not bound to advance the 
costs in the Appellate court as a condition of having the cause docketed 
therein, since such defendant could not, under the statute, recover costs 
from the municipality on his final acquittal. Anderson v. Schubert, 168 
111., 76. 
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The same rule as to appeals from convictions for crime was estab- 
lished in Mc Arthur, v. Artz, *129 111., 352. The Appellate oour+s, how- 
ever, have heretofore held that appeals from convictions for violating 
city ordinances did not come within that rule. 

Assignment — Chose in Action. — 1. As between different assignees of a 
chose in action from the same person, the one prior in point of time will 
be protected, though he has given no notice of such assignment to either 
the subsequent assignee, or the debtor. 

2. A stipulation in a contract with a city, that the contract shall not 
be assigned, is solely for the benefit of the city, and cannot, in a contest 
wherein no claim is asserted against the city, be invoked by a junior 
assignee, with consent, to defeat the demand of one to whom the contract 
has previously been assigned, though without the consent of the city. 
Fortunato v. Patten, 41 N. E., 572 (N. Y.). 

Banks — Application of deposit. — A bank, under an agreement with a 
depositor giving it authority to apply on his indebtedness any money to 
his credit, cannot so apply money which he has received as factor, and 
deposited to his general account, and which it knows, or from the course 
of dealing with him is bound to know, were the proceeds of sales of stock 
consigned to him, even though it is ignorant as to who the consignors are. 
Clemmer v. The Drovers 9 NaU Bank, 167 III., 206. 

Carriers — Contributory negligence. — 1. When a person gets on a mov- 
ing train, his negligence in so doing does not contribute to his death 
caused by his being pushed therefrom by an employee of the company. 

2. A carrier's liability for injury to a person who, having a ticket, 
safely boards its moving train, is the same as its liabilities to any pas- 
senger. Sharer v. Paxon, S3 Atl., 120 (Penn.). 

Carriers — Ejection of Passenger. — A passenger who calls Jan d pays for a 
ticket to one place, but, by a mistake of the ticket agent, is given a ticket 
to another place, with which be, without fault, boards the train, is en- 
titled to ride thereon the distance for which he has paid, on making 
proper explanation to the conductor, and if he is ejected, the company is 
liable. E. & T. H. Ry. Co., v. Cates, 41 N. E. 712 (Ind.). 

Boss, J., delivers a lengthy dissenting opinion on the ground that the 
ticket is conclusive evidence to the conductor of the terms of the pas- 
senger's contract, and therefore no recovery should be had for being 
ejected. Of course, an action could be maintained for the failure of the 
tioket agent to give the proper ticket, but the damages in the two 
cases might be very different. But this view of the case seems to split 
the transaction into two separate contracts, the first being merely a con- 
tract for a contract. The whole transaction, however, is a simple con- 
tract. By paying the necessary fare, the passenger is entitled to be 
transported to his destination, and if by the company's fault, whether by 
the ticket agent or conductor, he is ejected from the train, he should re- 
cover the damages sustained thereby. 
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Composition with Creditor*. — Where creditors meet on invitation of 
debtor, and agree to extend their credits with the provision that if debtor 
shall inenr any new indebtedness pending the extension, then all the 
elaims shall become dne and collectible, any one of the assenting credit- 
ors can, on the happening of that contingency, accept payment of his 
claim in full without creating himself impliedly a trustee of the amount 
for the benefit of all the assenting creditors. Bank of Montgomery v. Ohio 
Buggy Co., 18 80., 278 (Ala.). 

Constitutional Law — Recovery of Attorney Fees. — The statute (Laws of 
1889, p. 862) enabling an employee, if compelled to sue for his wages, to 
recover his attorney fees if successful in his suit, is not in conflict with 
the constitutional provision against special legislation, since it applies 
to all persons similarly engaged* Mr. Justice Magruder dissenting. 
Vogel v. Pekoe, 157 111., 889. 

A similar statute was recently declared unconstitutional by the Ohio 
Supreme Court in Hocking Valley Coal Co. v. Rosser, 41 N. E., 268. The 
reasoning of the Ohio court and of Mr. Justice Magruder seems prefera- 
ble. See 4 NoBTHwasTKBH Law Rsvxbw, 88. 

Contract in restraint of trade. — An agreement by the members of a 
national association of master plumbers, to withdraw their patronage 
from any dealer selling supplies to others than master plumbers, is not 
unlawful, even though "master plumbers** be construed to mean the 
members of said association. McCauley v. Tierney, 88 Atl., 1 (R. I.). 

Contract — Acceptance of Offer, — An acceptance of a written offer to sell 
merchandise stipulating " terms of sale cash,** which acceptance states 
that the buyer " will pay bills daily,** is not, in view of the latitude al- 
lowed to terms requiring cash payment, suoh a variance as not to consti- 
tute a valid acceptance. The Anglo-American Provision Co. v. Prentiss. 
167 111., 606. 

Contracts — Mutuality. — A contract to employ a person to work "from 
time to time,** the service to oontiuue " only so long as satisfactory** to 
the employer, and which provides a forfeit if the servant quits without 
specified notice, is void for want of mutuality. Vogel v. Pekoe, 167 111.. 
889. 

Contract — Recovery for part performed. — One who makes an entire con- 
tract, and wilfully defaults in a substantial performance thereof, cannot 
recover for a part performance, though the other party was not damaged 
by the default. Hartman v. Meighan, 88 Atl., 128 (Penn.). 

Deeds — Sufficiency of Description. — Failure of a deed to give meridian, 
county or state in which the land conveyed is located, but which states 
the oounty and state in which grantor and grantee reside, does not make 
the deed invalid, where there is evidence of possession under the deed, or 
of any fact showing what tract was intended to be conveyed. Garden 
City Sand Co. v. Miller, 167 111. 226. 
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Evidence. — In an action for the destruction of hay by Are from defend- 
ant's engines, evidence that other fires were started along the line of the 
road by snoh engines abont the time of the burning of the hay in ques- 
tion is ad nisaible. L. N. A. db C. Ry. Co. v. Lange, 41 N. E. 609, (Ind.) 

Evidence — Admissibility of Copies.— -It is proper to permit plaintiff to 
prove the contents of a letter written by plaintiff to the defendant, by 
copies thereof, on proof that the original was mailed, postage prepaid, 
to the defendant's postoffloe address ; that demand to produce the origi- 
nal had been made on defendant the day before the trial, and that the let- 
ters offered were exact copies. Sugar Pine Door db Lbr. Co. v. Garrett et 
oi M 42 Pac, 129,(Ore.) 

Evidence — Impeaching Witness. — Where, on a prosecution for larceny, 
defendant appears as a witness, it is proper, on cross-examination, to 
draw from her as affecting her credibility the fact that she was living in 
adultery at and for some time prior to the commission of the orime. 
Territory v. De Gutnian, 42 Pac. 68, (N. M.) 

Executor's Sate. — One, to whom property is struck off at an executor's 
sale, cannot have the sale annulled because the executor bid; his bidding 
being bona fide, for the single purpose of obtaining the property 
for himself. Rigg v. Skweitxer, 88 AtL 118, (Penn.) 

Federal Courts — Following State Decisions.— Where a federal oircuit 
court had declared a state statute void as contravening a state constitu- 
tion, but afterwards the state supreme court sustained the validity of the 
statute, the federal oourt is bound to follow the state decision. Sanford 
v. Poe, 69 Fed. Rep. 848. 

Former Conviction. — A conviction before a mayor for the violation of 
an ordinance is not a bar to the prosecution of an information charg- 
ing the same act as a violation of a statute. Koch v. State, 41 N. E. 689, 
(Ohio). 

Homestead — Right of Debtor. — Where a conveyance of property includ- 
ing a homestead is set aside as in fraud of creditors, the debtor may as 
against his creditors maintain the claim of homestead exemption and the 
claim need not be made until after the decision setting the conveyance 
aside. Kennedy v. First Nat. Bank, 18 So. 896, (Ala.) 

Homicide — Instructions. — Where, on indiotment for murder in the first 
degree, there is any testimony of murder in the second degree, failure to 
instruct as to the latter is reversible error though no request for such in- 
struction was made. Territory v. Friday, 42 Pac. (N. M.) 

Homicide — Intoxication. — Intoxication is no defense unless the murder 
was committed under the influence of alcoholic insanity, and will not re- 
duce the grade of the offense below murder in the first, degree, unless the 
accused was in such condition of mind that he did not know what he was 
doing. State v. Davis, 84 AtL 55, (N. J.) 
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Insolvency — Preference of Creditors. — The assumption of certain obli- 
gations of a debtor is sufficient consideration for the sale of property by 
a debtor to the creditor assuming the obligations, in preference to the 
other creditors, though the assumption was without the knowledge of the 
persons whose debts were assumed. Nat. Bank of the Republic v. Dicken- 
son, 18 8o.l44, (Ala.) 

Instructions to Jury. — A requested instruction that "each juror should 
decide for himself, upon his oath, from the law and the evidence, as to 
what his verdict should be. No juror should yield his deliberate, consci- 
entious convictions as to the guilt or innocence of the defendant, either 
at the instance of a fellow juror or at the instance of a majority. No 
juror should surrender his honest convictions as to the guilt of the de- 
fendant for the sake of unanimity or to avert a mis*trial," is properly 
refused. Little v. People, 157 111. 158. 

Insurance — Mutual Benefit Association — Interest — A contract with a 
mutual benefit association, embodied in a certificate of membership 
taken in connection with the constitution and by-laws and such oral evi- 
dence as is necessary to link together the written and unwritten matter, is 
an unwritten contract, and no interest is recoverable thereon under the 
Illinois statute. Railway, etc. Benefit Ass. v. Tucker, 157 III., 194. 

Judgments. — A judgment appearing by the record to have been entered 
by consent will not be reviewed. Erlanger Southern Pac. By., 42 Pao. 81 
(Cal.) 

Jurisdiction Justice of the Peace. — A justice of the peace has jurisdic- 
tion, in an attachment proceeding, to enter judgment against a gar- 
nishee, although it is shown that his indebtedness to the defendant in at- 
tachment exceeds the sum of 9200. Pomeroy v. Rand, McNally db Co., 157 
111. 176. 

Landlord db Tenant. — Where a lessee is in possession of a farm, and his 
landlord, without his consent, leases the premises to a third person who 
enters and begins work thereon, the first lessee may treat the matter as 
an eviction, and abandon the premises. Miller v. Michel, 41 N. E. 467, 
(Ind.) 

Municipal Liability. — A municipal corporation is not liable for negli- 
gently maintaining its lockup or prison-' in a defective and unfit condi- 
tion, by reason of which a prisoner confined therein is injured, nor is it 
liable for the wrongful acts of its police officers, constables, or marshal, 
in making arrests or detaining prisons. Oullikson v. McDonald, 64 N. W. 
812, (Minn.) 

The only exception to the rule that municipal corporations are not lia- 
ble for negligent omissions or commissions in performance of duties, for 
which they receive no pecuniary profit, but which are imposed upon them 
as mere governmental agencies, is that holding them liable for permit- 
ting their streets and highways to be defective or out of repair. 
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Negotiable Instruments. — Where a note is valid at its inoeptioo, a default 
in the performance of an executory agreement between the original par- 
ties thereto, will not defeat a recovery by a transferee for value before 
maturity, although he had knowledge of the agreement. Kungel v. 
Harper, 42 Pac, 173 (Col.J. 

Negotiable Instruments. Notice of dishonor. — It is not essential that the 
notice of dishonor of a note should state in terms that the holder looks 
to the indorser for payment. Nelson v. First Nat. Bank, 69 Fed. Rep., 
798. 

Partnership. — An assignment of a partnership claim by a member of 
the firm, in the name of the firm, to himself individually, is sufficient to 
enable him to sue thereon, the other members of the firm not objecting 
thereto. Pacific Mutual Life Ins. Co. v. Fisher et aL, 42 Pac, 154 (Gal.). 

Partnership — Lands. — Land which is partnership property is, as be- 
tween partners and those dealing with them with knowledge of the facts, 
personal estate. Moore v. Wood, 88 Atl., 63 (Penu.). 

Practice — Remanding for further proceedings. — On appeal from a decree 
upon the merits, where the appellate tribunal also passes upon the merits 
aud remands " for further proceedings not inconsistent with the opinion,'* 
the trial court should refuse leave to re*open by filing supplemental 
pleadings, and should render the final decree indicated. City of Chicago 
v. Oregsten, 157 111., 160. 

Public Improvements. — The rights of way of railroad companies lying in 
public streets are "contiguous** to such streets, within the meaning of 
the constitution and statute, and are subject to special taxation for the 
improvement of such streets. C. R. I. db P. Ry. Co. v. Moline, 158 111., 64 
Railroads — Construction of Ordinance — Remittitur. — An ordinary lan- 
tern in the hands of a brakeman on the top of a oar does not meet the 
requirement of an ordinance requiring every train backing in the night 
time to have a conspicuous light on the rear car, so as to show in what 
direction the car is moving. The Appellate court may allow a remittitur 
of damages recovered, and enter judgment for the remainder. C. M. dt 
St. P. Ry. Co. v. Walsh, 157 111., 672. 

There is conflict in the decisions regarding the power of appellate 
courts to allow a remittitur of damages Their authority in this regard was 
recognized in Illinois in No. Chicago St. R. R. Co. v. Wrixon, 150 111., 582. 
For a collection of the authorities on the subject see note to Burdict v. 
Mo. Pac. R. R. Co., (Mo.), in 26 L. B. A., 884. 

Recognizance — Execution. — A recognizance, though signed by one as 
surety, is not binding on him, if he has not been before the magistrate 
who signed it as having been taken and acknowledged before him. Com. 
v. Hickey, 88 Atl. 188, (Penu.). 

Replevin. — Replevin cannot be maintained by a foreign corporation to 
secure from the seller property transferred to or under an illegal trust 
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agreement, and the faot that the seller has been placed in control of the 
property by snoh foreign corporation, as its agent, will not authorise re- 
plevin, where snoh relation of principal and agent grew directly out of 
the illegal transaction. Bishop v. The American JVeaei i w Co., 167 HL, 
284. 

Statute of Fraud* — Contract to Convey Land, — A letter from an agent to 
his principal oarrying A's offer to purchase land of the principal, and a 
letter from the principal to the agent, accepting such offer, constitute a 
sufficient memorandum of the contract of sale to satisfy the statute of 
frauds. Singleton v. Hill, 64 N. W. 688, (Wis.). 

Tarnation — Inheritance Tax — Constitutional Law. — An act imposing a 
direct inheritance tax, by its exemption from taxation of ' the right to 
receive or succeed to estates not exceeding $20,000 in value, and taxing 
the entire value of estates exceeding that sum. and in taxing at a higher 
rate estates of larger yalue than those of smaller yalue, is in conflict with 
the provision of the bill of rights declaring that: "All political power is 
inherent in the people. Government is instituted for their equal protec- 
tion and benefit:*' and the act is, therefore, unconstitutional and void. 
State y. Ferris, 41 N. E. 679, (Ohio). 

Telegraph Companies— Liability. — A telegraph company is liable to 
either the sender or the sendee for damage sustained by reason of the 
delivery of an altered message — to the sender in contract or tort, and to 
the sendee in tort. Shingleur v. W. U. Tel. Co., 18 Bo. 426, (Miss.). 

Tenancy in Common — Creation by WilL — Where a testator devised one* 
fourth of his land to each of his four sons, providing that the share of 
the first should begin at a certain boundary, and that the shares of the 
rest should be bounded, each by the boundary of his predecessor, but 
stated later in the will that the sons were to take u share and share alike," 
the court held that the devisees did not take in severalty, but as tenants 
in common. Midgett v. Midgett, 28 8. E. 87, (8. C). 

Furohes, J., says in his opinion in this case: "The general rule seems 
to be, that when the will locates the lands devised, by name, or by metes 
and bounds, so that each party knows his land, or where they are located 
with such certainty that a surveyor can take the will and locate them 
without other aid, then the devisees would hold in severalty, and not as 
tenants in common. * * * Besides this, the lands are to be divided 
into four parts "share and share alike." This provision itself, ex vi ter- 
mini, used in a will constitutes the devisees tenants in common." 

Trusts. — A bequest to a church '*to be used in solemn masses for the 
repose of my soul' 1 is not valid as a direct bequest to the church for its 
general uses; nor is a valid public trust created, because it is not a 
bequest for a charitable use conferring a publio benefit. A private trust 
is not created because there is no living beneficiary to enforce the trust. 
Festrazzi v. 8L Joseph's Catholic Church, 18 So. 894, (Ala.). 
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Unmailable Matter.— A postal card sent by a creditor to his debtor, con- 
taining a statement that the debtor had been fighting time, and that the 
creditor would take legal measures, but disliked to do so if the debtor 
were only " half *white, w was of snch a threatening and defamatory char- 
acter as to render the same uon«mailable, within purview of Act Cong.. 
Sept. 26, 1888. M. S. v. Smith, 69 Fed. 97}. 

Vested Remainders — Construction of WilL — A will devising to testator's 
wife certain property, at her death to pass "absolute to my daughter, if 
rthe still survive. If she shall be deceased, it is my desire that the prop- • 
erty do pass to her heirs,"— passes a vested remainder to the daughter, 
which may be disposed of by her. Tindall v. Jfttler, 41 N. E. 586, (Ind.). 

Witnesses — Competency. — The decision of the question whether a very 
young boy has sufficient intelligence to be competent as a witness must 
rest primarily with tlfe trial judge, and his determination will not be dis- 
turbed on review unless it was clearly erroneous. 

On a trial for murder, a boy nearly five and a half years old, being 
offered as a witness, stated on his voir dire that he knew the difference 
between the truth and a lie; that if he told a lie the bad man would get 
him; that he was going to tell the truth; that his mother had told Him in 
the morning to " tell no lie.'' To the question what would be done with 
him in court if he told a lie, he replied that they would put him in jail, 
and to a question as to what the clerk said to him when he held up his 
hand, he answered, " Don't tell no story." The court held, that there was 
no error in admitting the testimony. Wheeler v. United States. 16 Su- 
preme Court Rep. 98. 



ALUI1NI NOTES. 

Class of 1895. 

Robt. N. Holt, is probably the first one of his class to un- 
dertake the responsibility of opening an office alone. He is 
located at 507 Title and Trust Building, 

N. Barnett has opened an office at 69 Dearborn St. 

I. H. Ellis is at 1302 Title and Trust Building with Messrs. 
Smooth & Eyre. 

W. L Sedgely is practicing law at Storm Lake, Iowa. 

Jno. O. Kerch, formerly with Philipp R. Barnes, has formed 
« partnership with C. S. Kucker. They can be found in 
their office at 513 Ashland Block. 

H. B. Bogue remains with the firm of Goodrich and Vin- 
cent. 

F. E. Bates may be found at the office of Wilbur F. Hen- 
drix, 708 Chamber of Commerce Building. 

F. W. Reisinger has left the office of Knecht and Bullard 
and gone to Iowa. 

Morris Zhupnik has reversed that old injunction and "gone 
east ." He is in business at Carmel, New Jersey. 

Carl Smith has taken charge of the Law Dispensary which 
Prof. Lee has been compelled to lay aside on account of his 
other pressing business affairs. The characteristic energy of 
Mr. Smith insures the accomplishment of much good in this 
comparatively new departure of the Law School. 

W. S. Carr is in the office of Story, Westover & Story. 
1231 Chicago Stock Exchange. 

S. K. Wood is with Winston & Meagher, 1412 Monadnock 
Building. 
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ATTORNEYS' CARDS. 

P. D. Huff, 309-59 Dearborn St. 

E. G. Fassett, 21 Borden Block. 

W. J. Dore, 66 Portland Blodk. 

Charles Hart, 606 First Nat Bank Building. 

John King, 710 Cont. Nat. Bank Building. 

Albert B. Davidson, 1014 Ashland Block. 

E. S. Pry, Security Building. 

H. A. Schryver, 132 La Salle St. 

Prank White 800 The Temple. 
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BOOK REVIEWS. 

Commbntabxbb on thb Law of Pbivatb Cobfobatioms. In six Volume*. 
By Seymour D. Thompson, LL. D. Bancrofts* Whitney Co., San 
Francisco, 1895. Vol. IV, pp. xxxix 8288-4465. Vol. V, pp. xxxix 
4466-5718. 

The rapid development of Corporation Law and the in- 
creasing importance of the subject renders an exhaustive 
work on the subject almost indispensable at the present time, 
and this work will fill a long felt want. Vol. IV discusses the 
Rights and Remedies of shareholders, both at law and in eq- 
uity; the Powers and Liabilities of Officers, with special at- 
tention given to those of a bank; the Execution of Corporate 
Contracts; Notice to, Estoppel against, and Ratification by a 
Corporation; Franchises, Privileges and Exemptions from 
Taxation. The volume closes with a full and scholarly treat- 
ment of the all-important subject of Corporate Powers and 
the Doctrine of Ultra Vires. 

The same subject also occupies a part of the fifth volume, 
which also covers Corporate Bonds and Mortgages; Torts and 
Crimes of Corporations with the rules governing damages; 
and a full discussion of the Insolvency, Dissolution and me- 
thod of winding up a corporation. 

While a final judgment cannot, of course, be passed upon a 
work until it has been examined in its entirety, the volumes 
already given to the public mark the author as a thorough 
master of the subject, and his work will doubtless take rank 
as the leading authority on Corporation Law. The conclud- 
ing volume will be out in the near future. 

Handbook of thb Law of Tobts. In Two Volumes. By Edwin A. Jag- 
gard, A. M., LL. B. West Publishing Co., St. Paul., 1895. pp. xvi. 
1807. $7.60. 

This is the most pretentious work, thus far, of the Horn- 
books, and is on the same general plan with the others of 
that series. The first part of the work is devoted to torts in 
general, and to a discussion of the principles common to all 
or most of them, while in the second part the specific tortious 
wrongs are taken up and separately discussed, not however 
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as isolated wrongs, bat in comparison and contrast with each 
other. The great need of the subject of torts has been to 
have more system and better classification in its treatment. 
The author of this work has shown that he folly appreciates 
that need. The notes and references are accurate and relia- 
ble, and the work throughout shows the result of much 
painstaking labor. 

Sxlbot Casks on Ths Law of Eyidkmox. With Notes. By Aontin Ab- 
bott, LiL. D. The Diossy Law Book Co., New York, 1895. pp. ix, 
764. $6.00. 

This is a collection of cases for the use of the practitioner. 
It contains, in addition to the leading authorities now gov- 
erning our practice, a collection at the end of each subdivi- 
sion of the subject, of the recent cases on that subject, with 
the ruling on the actual point of evidence involved. 

The author says, "I have prefixed to the opinion a state- 
ment from the record, which I have examined for the pur- 
pose, of the facts material to the point of evidence, and the 
colloquy between judge, counsel and witness, at the trial, to 
enable the reader to see the exact line of discrimination 
which the appellate courts have drawn between obscurity and 
clearness in question and objection." The value of this is 
apparent. The headnotes are admirable, and give, what 
many headnotes fail to give, a clear idea of the point involved 
in each case. 

Sblxot Casks oh Cods Pubadimo. With Notes. Second Edition. By 
Austin Abbott, LL. D. The Diossy Law Book Co., New York, 1895. 
pp. xxiii, 714. $5.60. 

This is a companion volnme to the collection of cases on 
Evidence, by the same anthor, and like that collection, in- 
cludes also a collection of the recent cases. While the 
authorities selected illustrate primarily " the New Procedure 
in Pleading as it is adopted and practically applied in the 
State of New York," the cases selected and the annotations 
render it valuable in any jurisdiction using the Code Prac- 
tice. In the table of contents the author has adopted the 
plan of inserting under each topic the citations to the cases 
which are given under that topic, thus enabling reference to 
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to be made directly to the reports if desired. The Yohnne 
closes with valuable and comprehensive notes of recent cases 
on complaints in various causes of action. 

Kittiim ow Tot Law ow Agbvoy. By Ernest W. Hnfiesft. Little. 
Brown and Co., Boston, 1896. pp. xlTiii, 249. 

This latest addition to the Students' Series is well up to 
the high standard of that excellent series. The peculiar 
merit of the book is, that while writing a textbook for 
students, the author has not attempted to do more, and the 
result is a very valuable work for the purpose intended. 

The treatment of the legal effect of the relation between 
the parties concerned, principal, agent, and third persons, is 
very full and satisfactory. The distinction between general 
and special agents does not meet the author's approval, he 
regarding the difference to be in degree and not in kind. A 
noteworthy feature is the Table of Cases, in which citations 
are given to the various reports and collections of cases where 
the cases may be found. As the library facilities of students 
are often limited, this will permit a more extended reference 
to authority than where the official report alone is given. 
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CAN THE PUBLICATION OF A LIBEL BE ENJOINED? 

Paper read by H. S. Hadley before the Kansas City Bar Association, 
December 7, 1895. 

The discussion of the question, " Can the Publication of a 
Libel be Enjoined " necessitates some consideration of the 
nature, origin and development of equity jurisdiction. The 
reason for the existence of many of our rules of law is to be 
found in the history of that law as it was administered by 
our Anglo-Saxon ancestors centuries ago; and when many of 
its rules are investigated they are found to have arisen from 
misconceptions or prejudices, or the reasons that gave them 
an inception have long since ceased to exist. 

The work of the courts of equity in that great dual system 
of jurisprudence that has distinguished the English speak- 
ing people, consists in the giving of other and fuller relief 
than can be secured in courts of law. That our jurisprudence 
developed into a dual system was inevitable from the histor- 
ical circumstances under which it came into being. The 
Anglo-Saxon law was arbitrary and crude. A precedent was 
of more importance than a principle, and the procedure 
based upon writs, limited in number, was the limited foun- 
dation upon which the common law grew. An inevitable 
consequence of this condition was that many rights were 
invaded with impunity, and many remedies were barred 
through accident, technicalities and a lack of attention to 
forms arbitrary in the extreme. 

Thus it was necessary that some softening, broadening in- 
fluence should come to the assistance of the common law, 
just as it was ound necessary over two thousand years ago 
to modify by praetorian edict the rigor of the twelve tables. 
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This relief was found in an appeal to the king, the fountain 
source of justice. All common law writs came from the 
chancellor and his clerks, but the common law judges had 
the right to pass upon their validity. The king, however, had 
the right to issue writs in accordance with his sense of jus- 
tice and right in order to relieve the misfortunes or hard- 
ships of his subjects. This relief, based as it was, upon 
general principles of justice and accomplished by writs from 
the chancellors was the origin of equity jurisprudence. 

Though all law traced its origin to the king, the two sys- 
tems did not coalesce, as the power to judge of the validity 
of the common law writs, gave to the common law judges 
control of those writs except when the chancellors issued writs 
on their own motion without referring the case to the king. 
As the chancellors were usually ecclesiasts and administered 
justice in accordance with their own ideas of " equity " and 
as the common law judges gave relief only when the dec- 
laration was based upon a writ, the conflict between the two 
systems continued to mar the unity of English jurisprudence 
down to a time within the memory of men now living, when 
statutory legislation united the two into one consistent and 
harmonious whole. 

Thus it is seen that equity jurisprudence at its inception 
was limited only by what seemed right and just to the con- 
science of the chancellor. 

But as equity modified in many ways the rigor of the 
common law, it was but natural that the conservative spirit 
of the English people as manifested in the common law 
should in time influence and restrict the elasticity of equity 
jurisdiction. 

The idea of certainty as the basis of all law i nd the ne- 
cessity of definite rules of property was appreciated then as 
it is today. And so we find in the early periods of the de- 
velopment of equity jurisprudence a gradual breaking away 
from the theory that relief should be given wherever it 
seemed fair and just, and adherence to decisions of former 
chancellors begins to exercise a restraining influence. This 
adherence, too closely observed by some, too loosely by others, 
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resulted in the end in the establishment of a system of jur- 
isprudence confined within limits only a little less rigid, and 
based upon principles only a little less definite than was the 
case with the common law. 

According to the theory of equity jurisprudence after it 
became a developed and crystalized system, relief could not 
be granted in every case, when justice seemed to demand it, 
for many cases of peculiar hardship failed to secure relief at 
the hands of the chancellors, but only when the prayer for 
relief rested upon principles, well and clearly defined, which 
by precedent gave the court jurisdiction. 

This review of the origin and nature of equity jurisprud- 
ence having shown that equity is a crystallized system of 
justice, and not a system of justice administered according to 
the conscience of the individual chancellors, the next inquiry 
is to discover whether the injury that is accomplished by the 
publication of a libel, does or does not come within any of 
the established principles of equity jurisprudence. It is an 
axiom of equity that relief is granted where, the remedy at 
law is inadequate, as in the case of a; nuisance or trespass. 

Equitable titles and equitable rights, as for example, an 
equitable assignment of a chose in action, a dry trust and a 
breach of confidence or contract' also furnish occasions for 
an appeal to a court of equity. But it is clear that if an in- 
junction against the publication of a libel is to be main- 
tained it must be, except in special cases, under the division 
where equity grants relief by reason of the inadequacy of the 
remedy at law? 

Another point which should be clearly kept in mind in 
regard to equity jurisprudence is that its relief is granted to 
protect property rights only, and not on considerations of 
public policy, moral fitness and social amenity. There must 
be a causa in the Roman law sense of the word. 

In opposition to the principle just enunciated will be 
found a few decisions of which Prince Albert v. Strange, 1 
Mac. N. & G. 26, is the most important; but these decisions 
must be regarded as judicial aberrations, as the doctrine that 
a violation of property rights alone will secure the aid of a 
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court of equity, is too firmly established to be questioned. 

There can be no doubt but that the remedy at law for 
libel is often and in fact in most cases grossly inadequate. 
Not only is this true in the case of a mere personal libel 
where no judgment for damages can repair the injury, but 
more especially is it true in the case of continued publication 
of untruths in regard to trademarks, brands, and other pro- 
perty and mercantile rights.' Therefore, a libel not only 
violates a property right, which is often of the greatest val- 
ue, but also as the legal remedy for the violation thereof is 
confessedly inadequate, the refusal of the courts to restrain 
the publication of a libel by a writ of injunction would seem 
to be unreasonable and inconsistent. 

The reason for this refusal is an historical one: the earliest 
reference to this subject, to be found in the books, is in re- 
gard to cases in which the court of the Star Chamber not 
only restrainod the publication of libels but imprisoned the 
offenders and for fear that their measures might not have 
the desired effect further sought to impress upon them the 
enormity of their offenses by cutting off their ears and 
noses. 

This jurisdiction of the court of equity having been estab- 
lished by this unpopular and notorious tribunal, it is not 
strange that when the subject again came before the English 
courts the exercise of the right was looked upon with much 
disfavor. The position was then taken that a libel is a crime 
and as equity could not restrain the commission of a crime 
by a writ of injunction, a libel could not thus be prevented. 
But the fact that a trespass might be a criminal trespass or a 
breach of trust amenable to the criminal code did not prevent 
the equity courts from granting relief in these cases. 
Another influence which was then, as it is now, a forcible 
argument against extending the jurisdiction o^a court of 
equity to the restraining of the publication of a libel is the 
high value and importance with which the English speaking 
people have always considered the unrestricted freedom of 
the press. 

Once grant that the publication of a libel can be restrained 
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by a court of equity and a dangerous censorship of the press 
will be created and the very existence of the bulwark of our 
liberties threatened. That there is some weight in this argu- 
ment cannot be denied, but that one right may be infringed 
upon is no reason why a frequent and malicious wrong should 
be permitted with no adequate remedy for the redress thereof. 
And at the present time when all our liberties are secure the 
rule fails of that support which it had when the king was 
supreme and the bill of rights was yet to be written. 

And further, it can be left to the sound discretion of our 
courts to say when an article or statement is simply abusive 
and malicious, and when its publication is of importance or 
value to the public. 

The doctrine that equity jurisdiction did not extend to the 
enjoining of a libel obtained for many years in England and 
in all the various phases and conditions in which the question 
arose was reaffirmed and reiterated by the chancellors. 

To one chancellor* the rule seemed erroneous and this 
judge, Vice Chancellor Malins, set forth his opinions on this 
subject so clearly and forcibly in favor of the jurisdiction in 
Springhead Speer Co. v. Riley, L. R. 6 E<}. 551; Dixon v. 
Holden, L. R. 7 Eq. 488; Rollins v. Hinka, L. R. 8 Eq. 355 ? 
that the Supreme Court of judicature afterwards on the 
strength of these decisions granted injunctions against the 
publications of libelous statements whether they were against 
persons or property. 

An ambiguous clause in the judicature act served as an ex- 
cuse for this change in the decisions though the true explana- 
tion is to be found in the copious quotations from the 
decisions of Vice Chancellor Malins in the cases referred to. 

In Dixon v. Holden, L. R. 7 Eq. Cas. 488, V. C. Malins 
said: "In this decision I beg to be understood as laying 
down the rule that this court has jurisdiction to prevent the 
publication of any letter, advertisement or document which if 
permitted to go on would have the effect of destroying the 
property of another, whether that consists of tangible or 
intangible property; whether it consists of money or reputa- 
tion, which is often property of the highest value." 
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In Thovley Cattle Footl Co. v. Mason, 6 Ch. D. 582, V. 

C. Matins sought to distinguish Prud. Ass. Co. v. Knott, 9 
Ch. 384, and contended that a clause in the judicature act 
gave a court of equity the desired jurisdiction. 

He, however refused the injunction and the case went to the 
court of appeals, a division of the supreme court of judicature 
mid the decision was there rendered (14 Ch. D. 764) in favor 
of the jurisdiction. 

This decision was followed in Thomas v. Williams, 14 Ch. 

D. 864, and in Haywurd v. Hayward, 34 Ch. Div. 198, and 
the law ap stated in these cases can be taken as the established 
rule in England, when the petition presents a clear case of 
libel. 

In this country there has been some conflict of decision 
with the weight of authority decidedly against granting the 
injunction. The injunction was denied by the Supreme 
Court of Majpachusetts, in Boston Diatite Co. v. Florence 
Mufi]. Co. \U Mass. 69, and in Whitehead v. Kitson, 119 
Mass. 484, on practically the same grounds as those stated in 
the early English decisions. The court of appeals of the 
Empire in Brahdeih v. Lance. 8 Paige, 23, says, " this bill 
presents the simple case of an application to the court of 
chancery to restrain the publication of a pamplet which pur- 
ports to be a literary work, undoubtedly a tale of fiction, on 
the ground that it is intended as a libel upon the complainant. 9 ' 

"This court cannot assume jurisdiction of the case pre- 
sented by the complainant's bill or any other case of like 
nature without infringing upon the liberty of the press and 
attempting to exercise a power of preventive justice which the 
legislature has decided cannot be safely intrusted to any 
judical tribunal consistent with the principles of free govern- 
ment.'" In Mauger v Dick, 55 How. par. 132, it is said, " the 
jurisdiction of a court of equity does not extend to false 
representation as to the character or quality of plaintiff's 
property, or to his title thereto when it involves no breach of 
trust or contract, nor does it extend to cases of libel or 
slander." 

Yet, it is interesting to note that courts of appeal of the 
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same state that delivered the opinions above referred to f 
restrained, by an injunction, some public spirited citizen 
from placing a bust of a Mrs. Schuyler at the World's Fair as 
illustrative of the typical philanthropist and restrained a 
newspaper from publishing the picture of a law student in* a 
popularity contest with an actor on the ground that such acts 
would invade the rights of privacy of these individuals and 
their surviving relations. 

Thus we have the following legal jmomaly existing by force 
of the decisions of that state; a newspaper cannot give to its 
readers a respectful description of a person; an association 
cannot place the bust of a noted individual in a museum or 
park and be free from the danger of an injunction from a 
court of equity. But if the article is only made libelous in 
its nature, the bust or stature so carved as to amount to a 
caricature, the perpetrators of the outrage will be free from 
the restraining influence of the " strong right arm of a court 
of chancery." 

In Singer Sew. Much. Co. v. Dom. Mach. Co., 49 Ga. 70 f 
and in Kidd v. Hovey, 28 Fed. Rep. 773, the jurisdiction 
was denied. Ass. Co. of Amer. v. Booy&er, 3 Mo. App. 173 
is the first case to de found in the Missouri decisions on this 
question, and it is an interesting contribution to the litera- 
ture on the subject, in that the insolvency of Boogher the 
libeler, constitutes one of the grounds relied upon by the 
plaintiff to impress upon by the court the inadequacy of the 
relief in a court of law and the consequent necessity of an in- 
junction. 

The jurisdiction was denied on authority and on the fur- 
ther grounds that the constitution of the state grants to every 
person the right to " freely speak, write or print on any sub- 
ject being responsible for* the abuse of that liberty/' The 
court considered that this responsibility for the abuse of fcjie 
right here secured amounted only to a liability for a judg- 
ment in a suit for damages and not to a liability to be re- 
strained by an injunction from a court of equity. 

In regard to the question raised by the insolvency of the 
defendant, the court says: "If the insolvency of the defend- 
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ant should induce us to grant the injunction the freedom to 
write and speak which is secured by the constitution of Mis- 
souri to all its citizens will be enjoyed by a man able to re- 
spond in damages to a civil action and denied to one who has 
no property liable to execution." A position which is liter- 
ally true if the insolvency of the libeler was the only ground 
relied upon in support of the injunction. 

In Flint v. Hutchison Smoke Burner Co., 110 Mo. 492, the 
Supreme Court in a decision written by Judge Black, follows 
the decision of the court of appeals in the case last referred 
to. This jcase was exhaustively briefed and argued and the 
opinion of Judge Black establishes the rule in this state 
against the exercise of the jurisdiction. The injunction could, 
however, be granted with consistency if the petition set forth 
a clear case of libel. 

In regard to the point that such a restraining order is pro- 
hibited by the constitution of the state Judge Black says: 
"We live under a written constitution which declares that 
the right of trial by jury shall remain inviolate, and the ques- 
tion of libel or no libely slander or no slander is one for a jury 
to determine." The same point was raised by virtue of Fox's 
libel act in objection to the jurisdiction in the later English 
decisions, but the supreme court of judicature answered it by 
saying that whenever the petition presented a clear case of 
libel no injustice was done to the defendant by granting the 
injunction, as a trial judge would be bound to take the ques- 
tion of libel or no libel from a jury in a suit for damages. 

State of Missouri v. Walbnrga Uhrig et ah, 14 M. A. 413, 
is another Missouri decision in which the extent of equity 
jurisdiction was brought into question by an attempt on the 
part of the circuit attorney, of the city of St. Louis to procure 
an injunction against the keeping of an unlicensed dramshop. 
The court refused the injunction because it was bfought by 
the state instead of a private individual. Though they say 
obiter that a court of equity cannot enjoin the commis- 
sion of crimes and consequently cannot enjoin the publication 
of a libel. Exactly the opposite position was taken by the 
Supreme Court of Kansas in State v. Crawford, 28 Kas 76. 
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Emack v. Kane, 34 Fed. Rep. 46; Bell v. Singer Sewing 
Machine Co., 65 Ga. 452; Meyer v. Devries, 64 Md. 532; 
Chase v. Tuttle, 27 Fed. Rep. 110, are the leading American 
decisions in favor of the jurisdiction. In these cases it is 
contended that a libel is a tort which invades the rights of 
property whether directed against persons or property and 
where such torts would work irreparable damage an injunc- 
tion will lie. There is an interesting moral in the decision 
in Bell v. Singer Seio. Much. Co., 65 Ga. 452, in which case 
a decision was rendered exactly contrary to that in 49 Ga. 70, 
and the former decision is not even referred to by the 
" learned court," in its opinion or mentioned in the " exhaust- 
ive briefs " of the attorneys. 

Thus we find existing in this country in the majority of 
our state courts and in most of the federal districts a rule of 
law which owes its inception largely to historical prejudices. 
On this foundation has grown a mass of decisions, and new 
reasons have been looked for and invented to support the po- 
sition contended fpr. 

Yet it is submitted that a rule founded in error has no 
reason for continued existence. As said at the beginning of 
this paper, certainty is the basis of law and the value of pre- 
cedent cannot be regarded too highly. Yet every right en- 
joyed by the people should have the protection of an adequate 
remedy and the right to speak and write freely should not 
amount to a right to libel indiscriminately. 

In these days of active and immense business transactions, 
when the principal questions that occupy the attention of the 
bench and bar are whether this shipment of goods belongs to 
you or to me, whether the title to this piece of real estate can 
be broken or sustained, questions involving only the sanctity 
of the* home and the protection of private reputation may 
seem of little importance or consequence. The existence of 
sensational, irresponsible, libelous and venal newspapers ne- 
cessitates that the people should ha^e a more effective protec- 
tion against " the liberty to speak and write freely " than that 
secured by the right to an uncollectible judgment in a court 
of law. Advancing civilization, with the increased complex- 
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ity and intensity of life that it brings, gives rise, in many in- 
stances, to a demand for new rights and new remedies. The 
existence of a rule cannot be defended when the reason there- 
for no longer exists or is found to have arisen from historical 
prejudices and misconceptions. 

The law, the most conservative of sciences, the lawyers, the 
most conservative of scientists, are both likely to become a 
retarding and hindering influence unless they respond to the 
advances in other departments of human activity and 
thought. Every department of our social and commercial 
life is sensitive to the effect of interference with every other, 
and the use of preventive remedies is of more importance to 
the individual and society to*day than it has ever been before. 

Attacks upon private property in many instances can have 
no adequate redress or protection except in the restraining 
power of a court of equity. Wrongs that invade the peace 
and quiet of the home, or libel the reputation of the indi- 
vidual, property rights of the highest value, can in but few 
instances be righted by a judgment for damages. That sys- 
tem of law that prevents the commission of wrongs, i§ nearer 
the moral idea of justice than one that seeks to redress in- 
juries by a financial remuneration. 

H. 8. Hadley. 



THE LIABILITIES OF STOCKHOLDERS, DIRECTORS AND 
OFFICERS, UNDER THE GENERAL INCORPO- 
RATION ACT OF ILLINOIS, OF 1873. 

In this paper this act only of Illinois, and but few of the 
various questions arising in its interpretation and applica- 
tion, can be considered. What is said is, however, of quite 
general application, as many states have provisions similar to 
those of this act as to stockholders liabilities, ' and similar 
burdens of responsibility are laid on directors and officers in 
other states. 1 The sections df the general act of 1872, which 
govern all corporations created in Illinois since its enactment, 
(excepting railroads, banks, insurance corporation*, etc.) and 
which are here considered, are as follows. 

1. As to Stockholders. Ch. 32. §8. Rev. Stat. 111. "Every 
assignment or transfer of stock, on which there remains any 
portion unpaid, shall be recorded in the office of the recorder 
of deeds of the county within- which the principal office is 
located, and each stockholder shall be liable for the debts of the 
corporation to the extent of the amount that may be unpaid 
upon the stock held by him, to be collected in the manner 
herein provided.' No assignor of stock shall be released from 
any such indebtedness by reason of any assignment of his 
stock, but shall remain liable therefor jointly with the as- 
signee until the said stock be fully paid. Whenever any ac- 
tion is brought to recover any indebtedness against the corpor- 
ation, it shall be competent to proceed against any one or more 
stockholders at the same time to the extent of the balance 
unpaid by such stockholders upon the stock owned by them 
respectively, whether called in or not, as in cases of garnish- 
ment. Every assignee or transferee of stock shall be liable 
to the company for the amount unpaid thereon, to the extent 
and in the same manner as if he had been the original sub- 
scriber." 

1 II Stimson Am. Stat. Law. §8140 pp. 100, 101. See Foote aiid Elliot's 
Law of Incorporated Companies. 

* II Stimson Am. Stat. Law §8282. pp. 140 A 141. See Foote and Ellipt's 
Law of Incorporated Companies. Thompson Com. Corp. §4268. 
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148 NORTHWESTERN LAW REVIEW 

Ch. 32. § 25. Ibid. " If any corporation or its authorized 
agents shall do, or refrain from doing, any act which shall 
subject it to a forfeiture of its charter or corporate powers, 
or shall allow any execution or decree of any court of record 
for a payment of mouey, after demand made by the officer, 
to be returned, " No property found," or to remain unsatis- 
fied for not less than ten days after such demand, or shall 
dissolve or cease doing business, leaving debts unpaid, suits 
in equity may be brought against all persons who were stock- 
holders at the time, or liable in any way, for the debts of the 
corporation, by joining the corporation in such suit; and 
each stockholder may be required to pay his pro rata share 
of such debts or liabilities to the extent of the unpaid por- 
tion of the stock after exhausting, the assets of such corpor- 
ation. And if any stockholder shall not have property 
enough to satisfy his portion of such debts or liabilities, then 
the amount shall be divided equally among all the remaining 
solvent stockholders. * * * ( Provisions as to receiver- 
ship) * * * ." 

2. As to directors and officers. Ch. 32. § 16. Rev. Stat. 
111. " If the indebtedness of any stock corporation shall ex- 
ceed the amount of its capital stock, the directors and officers 
of such corporation, assenting thereto, shall be personally 
and individually liable for such excess, to the creditors of 
such corporation." 

Liability of Stockholders. It will be observed that under 
§ 8 there can be no doubt that the liability of a stockholder 
cannot exceed the amount unpaid upon the stock held by 
him. Section 25, however, is of itself doubtful on this point; 
for by that section each stockholder, i. e. every, is liable for 
his pro rata, share of the debts of the corporation to the ex- 
tent of the unpaid portion of the stock, i. e. for his propor- 
tion of the collective amount unpaid on all the stock. Furth- 
er, if any stockholder is not good for his pro rata share, such 
amount is to be paid by all the remaining solvent stockhold- 
ers proportionately. An equitable construction of this sec- 
tion would require however that the proviso be read into it 
that no stockholder shall be liable to pay more than the 
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amount unpaid upon the stock held by him, and it has been 
so construed. 1 Sections 8 and 25 must be read together. 
There is little doubt then, that, in amount, the liability is 
merely the contractual common law liability to the corpora- 
tion upon the subscription. The statutes extend the liability 
to pay this to both assignors and assignees, and enlarge the 
remedies of the creditor of the corporation against this lia- 
bility. 

The uncertainties and conditions as to liability for the 
amount unpaid upon the subscription price which existed at 
common law as between the transferor and transferee of stock 
and the corporation, 2 are to some extent avoided, by the pro- 
vision that the transferor shall remain jointly liable with 
the transferee to creditors. Some question arises, however, 
as to the effect of a failure to record a transfer of partly un- 
paid stock. Does such failure relieve the assignor of his 
statutory liability, and afford the creditor only the whole 
liability of the assignee at common law to the corporation? 
Can the assignor, in whose breast the information lies that 
the Stock is unpaid, claim any diminution of his statutory 
joint liability if the transfer is not recorded? Can either 
assignee or assignor defend against joint liability to the 
creditor merely because the transfer is not recorded? This 
question must undoubtedly be answered in the negative. 
But can the assignee without notice refuse contribution to 
the assignor on such ground? Probably, — if indeed such an 
assignee is liable at all for the debts of the corporation. 

There is no doubt, that, if a corporation issues stock as full 
paid, that at common law a bona fide transferee without no- 
tice of such stock is not liable to pay to creditors the amount 
which in fact is unpaid on such stock. 8 In fact the weight 

1 Mallinekrodt Chemical Works v. Belleville Glass Co. 34 111. App. 404. 
Ailing v. Wenzel, 183 IU. 264. p. 273. Thebtts v. Smiley, 1 111. 31G. 

2 See Chapter invii, Thompson's Commentaries on Corporations. 
Chapter xvi, Cook on Stock and Stockholders. 3rd. ed. 

8 I Cook on Stock and Stockholders § 50, 3d Ed. Brant v. Ehleii, 59 Md. 
1. Erskine v. Lowenstein, 11 Mo. App. 596. 82 Mo. 302. Young v. Co. (»> 
Mich. Ill, 126. Foreman v. Bigelow, 4 Cliff. 508. Steacy v. Little Rock & 
Ft. Smith R. R. Co., 5 Dillon. 348. Sanger v. Upton, 91 U. S. 56. Handle;/ 
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of the authorities is that even if the stock does not purport 
to be full paid a transferee for value, without notice that it 
is unpaid, is not liable either to the corporation or its credit- 
ors. 1 

As already suggested in respect to the construction of sec- 
tion 25 of the corporation act, the precise terms of the act 
must be read in connection with the common law rules as to 
stockholders 9 liabilities, of which sections 8 and 25 are de- 
claratory, and with equitable rules in mind. By the strict 
letter of these sections an innocent purchaser for value of 
stock purporting on its face to be full paid, would seem liable 
to creditors for the amount in fact not paid. For the statute 
makes no provision which would extend to such purchaser the 
protection against a creditor which estoppel affords him 
against the corporation. 

But applying equitable principles announced in cases deci- 
ded in this state, the innocent purchaser would be protected 
by an elastic and equitable construction of the statute. 2 

In Ptck v. Coalfirhl C. Co., 11 111. App. 88, the court says; 

" Stock paid for in property will be held to be fully paid 
** stock unless actual fraud 3 is shown in the transaction be- 
" tween the creditor and subscriber, and that where a party, 
" seeking to enforce the liability of a stockholder, was not a 
" creditor of the corporation at the time the stock was paid 
" for, he will be considered as having given credit to it in the 
" condition in which it then was, and the examination of the 

v. Shttt. 189 U. 8. 417. Coffin v.Ransdell, Receiver, 110 Ind. 417. Chris- 
tensen t. Eno, 106 N. Y. 97. Phelan v. Hazard, 5 Dillon 45. Taylor on 
Corp. §§ 5J2 o: 702. 728. 

1 Key Hi one Bridge Co. r:McCluuey, 8 Mo. App. 494. 501. 

" Protection Life Ins. O. v. Osgood. 98 111. 69. MalUnekrodt Chem. 
Work* v. Belleville Q. Co.. 84 111. App. 404. Streator Car Seat Co. v. Ran- 
kin, 45 III. App. 226. Dvpont v. Tilden. 42 Fed. 87. Sangamon Mining 
Co. v. Richard son. 88 111. App. 277, 279. See Coleman v. Howe, 154 111. 
458, a* to who is an iunooeut purchaser. 

" 8*e Coif v. Gold Co.. 119 U. S. 848. Streator Car Seat Co. v. Ran- 
kin, Supra. Fort Madison Bank v. Alden, 129 U. S. 872. Biekley v. Schlag, 
46 N. J. Eq. 588. Coffin v. Ransdell, 110 Ind.417. Scoville v. Thqyer, 105 
U. 8. 158. Am. T. dt J. Co. v. Hayes, 165 Pa. St. 489. Jones v. Whit worth, 
94 Tenn. 602. Van Cott v. Van Brunt, 82 N. Y. 525. Turner v. Bailey, 42 
Pac. 115. N. W. M. L. 1. Co. v. Cotton Ex. R. E. Co.. 70 Fed. 155. 
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" books of the corporation would have shown him that the 
" stock was fully paid." 1 

In Illinois, it cannot well be now said, that the creditor 
has any right to claim the liability for unpaid stock on the 
"trust fund" theory. 4 

In Coleman v. Howe, 154 111. 458, however, the supreme 
court declares the capital stock a trust fund for the benefit of 
creditors, and says: "A declaration by the company that the 
shares "are paid up will not avail against the creditors in case 
of " insolvency." Although the court was dealing with a case 
of stock paid in overvalued property, of which fact the subse- 
quent creditors had notice. The court also says: " The obli- 
gation of a subscriber # to pay his subscription cannot be 
"released or surrendered to him by the trustees of the cor- 
"poration."' 

While this case seems to go far toward holding the liability 
an absolute one, there was also involved in the facts before 
the court the principle of giving relief to a defrauded cred- 
itor, and the decision did not necessarily rest on the ground 
of a trust, or of an absolute liability on the part of the stock- 
holder. The very notice to the creditor in that case was 
coupled with an assurance by the officers of the corporation 
that there were assets in unpaid subscriptions. (See 46 111. 
App. p. 94.) And the overvaluation of the property taken 

1 But in general creditors are not supposed to have notice of cor- 
porate records. Marion v. Ins. Co., 80 111. 446. Wetherbee v. Baker, 85 N. 
J. Eq. 501. Oilkie <t Anson Co. v. Dawson Town db O. Co., 64 N. W. 978. 

2 Glover v. Lee, 140 111. 102. Warren v. First NaVl Bank of Columbus, 149 
111. 9, 28. Turner Bros. v. Mining Co.. 25 111. App. 114, 152. See Hospes v. 
Mfg. Co., 48 Minn. 174. Brandt v. Ehlen. 69, Md. 1. 

3 Zirkell v. Opera House Co., 97 III. 587. Melvin v. Ins. Co., 80 111. 446. 
Lloyd v. Preston, 146 U. S. 680. 2 Thomson Com. Corp. § 1514. Review 
of cases in Elyton Sand Co. v. Birmingham Co., 9 So. 129. On trust fund 
theory, see Ins. Co. v. Frear Stone Mfg. Co., 97 111. 587. Clapp v. Peterson, 
104 IU. 26. Burke v. Smith, 16 Wall. 890, 395. Upton v. Tribilcock, 91 U. 
S. 45 Camden v. Stuart, 144 U. 8. 104. And in general on the strict re- 
quirement of full payment see Wheelock v. Kost, 77 111. 298. Brown v. 
Hitchcock, 86 Oh. St. 681. Root v. Sinnock, 120 111. 850, 360. Thayer v. El 
Plomo Mining Co., 40 III. App. 847. Jackson v. Traer, 64 Iowa 469. Com. 
Bk. v. Burch, 40 IU. App. 513. Chisholm v. Forney, 65 Iowa 883. 
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in payment for the shares of the capital stock was undenia- 
bly a mere fraud and pretense. This case undoubtedly does 
not favor the defence suggested of notice to the creditor, but 
it can hardly be cited as conclusively denying such defence. 
It suggests a wholesome rule as to such defence, however, 
i e., that in no case shall notice be held a defence unless it 
amounts to such knowledge and assent on the part of the 
creditor as by estoppel raises an implied waiver of all liability 
of stockholders. 

If the equitable rule of Peck v. Coalfield C. Co., supra, is 
thus modified, a safe middle ground is found. For the very 
prevalent custom of issuing full paid shares to uninstructed 
and innocent investors would result in rather a fraud on 
them, than a fraud on the creditors in most instances, if they 
were held liable under the statute to subsequent creditors 
with knowledge of the manner in which the stock was paid. 
This rule, therefore, is the basis for the two most commonly 
available defences, on the part of stockholders, to actions to 
compel them to pay on stock unpaid in part, but issued as 
full paid by overvaluation of property etc. 

1. That they were purchasers for full value without notice. 1 

2. That the creditor or creditors attacking them became 
such subsequent to the issue of their stock as full paid, and,, 
extended credit to the company with full knowledge of the 
manner of its issue of its stock. * 

1 I Cook t.n Stockholders § 50 8d Ed. Brant v. Ehlen, 59 Md. 1. Er- 
slsine v. Lowenstein. 11 Mo. A;»;>. 595. 82 Mo. 302. Young v. Co., 65 Mich. 
Ill, 126. Foreman v. Biyelow. 4 Cliff. 508. Steacey v. Little Rock db Ft. 
Smith R. R. Co.. 5 Dillon p. 848. Handley v. Stutz, 189 U. S. 417. Phelan 
v. Hazard. 5 Dillon 45. Johnson v. Lull man. 88 Mo. 567. 16 Mo. A pp. 
55. 

2 Bickley v. Schlay. -!6 N. J. Eq. 538. Thompson v. Bern is Paper Co.. 127 
Mass. 595. Bruner v. Brown. 189 I::d. 6(H). YValburn v. Chenault. 48 Kan. 
852. Callanan v. Windsor, 78 Iowa 198. Maihis v. Pridham. 20 S. W. 1015. 
Gogebic Inv. Co. v. Iron Chief Min. Co.. 78 Wis. 427. Knoop v. Bohmrich, 49 
N. J. Eq. 82. Whitehill v. Jacol)S. 75 Wis. 474. First NaVl Bank v. Ghtttin, etc., 
Co.. 42 Minn 827. Rollins v. Wt*u<>" Co. {Iowa), 45 N. W. 1037. Mallin- 
vkrodt Chemical Co. v. Belleville Glass Co.. 34 111. App. 404. West Nash- 
ville Mill Co. v. Bank. 86 Teun. 252. Taylor Corp'ns § 522 b and c 3d. Ed. 
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In later cases a very proper and necessary emphasis is laid 
upon what is notice to the creditor. And the rule seems to 
be that he must have such knowledge as amounts clearly to 
an estoppel and waiver on his part when he extends credit.' 
It is evident that in a close case the whole issue will depend 
upon the proof of this most difficult of provable things —no- 
tice. Recognizing the difficulty of proof many cases a consid- 
er the presumptions as being against the creditor— a rather 
harsh manner of raising an estoppel. 

It has been held that under section 8, the creditor has only 
the rights of the corporation. 8 So that only equitable rights 
are asserted by the creditors, against whom these equitable 
defenses may be raised. Of course if the stock has not been 
paid at all, and the company has, without consideration, given 
a mere release of liability to subscribers, and there are no 
innocent purchasers to claim an estoppel, neither corporation 
nor creditor is bound by such an act. It is nudum pactum. 
But in most instances the stock is issued as payment for prop- 
erty of one kind or another, goodwill, patents, franchises or 
privileges, etc. And in such case, the corporation, except as 
to existing claims of creditors, seems to have power to issue 
its stock as it chooses, and only actual fraud gives any sub- 
sequent creditor standing to question its being full paid. 4 

1 Albright v. Texas S. F. db N. R. Co. 42 Pac. 78. Oilkie db Anson Co. v. 
Dawson Town db Gas Co. 64 N. W. 978. See Gogebic Int. Co. v. Iron Chie. 
Min. Co. 78 Wis. 427. 

*Bruner v. Brown 189 Ind. 600. Turner v. Bailey 42 Pac. 115. Robin- 
son v. Bidwell 22 Cal. 879. .V. W. Mut. L. Ins. Co. v. Cotton Ex. R. E. Co. 
70 Fed. 155. S. C.46 Fed. 22. Coffin v. Ransdell L10 Ind. 416. Mathis v. 
Pridham 205 S. W. 1015. 

* Sangamon Coal Min. Co. v. Richardson, 83 111. App. 277, 279. 

* Gases supra, and Higgins v. Sausingh, 154 111. 801, 882, 383. Christen - 
sen v. Eno, 106 N. Y. 97. Protection L. Ins. Co. v. Osgood, 98 ///. 69. 
Thompson Com. Corp. §§ 1676, 1607. Scoville v. Thayer, 105 U. S. 158. 
Kenton F. Co. v. McAlpin, 5 Fed. 787, 750. Marshall F. Co. v. Killian. 99 
N. C. 601. Arapahoe C. db L. Co. v. Stevens, 18 Col. 584. Liebke v. Kna^u 
79 Mo. 22, where stock was paid for advertisement. Streator Car Seat Co. 
v. Rankin, 46 111. App. 226; 152 111. 622. Shields v. Clifton Hill L. Co.. 28 
8. W. 677. Kelley v. Fletcher, 28 8. W. 1099. Rood v. Wharton, 67 Fed. 484. 
Fort Madison Bank v. Alden, 129 U. 8. 872. Lake Superior Iron Co. v. 
Drexel, 90 N. Y. 87. Hospes v. Mfg. Co. 48 Minn. 174. 
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It ifl further to be noted that under Sec. 23, Ch. 32, Rev. 
Stat. 111. a trustee or pledgee is not liable as a stockholder. 1 
But the trusteeship must be actual and bona fide. 1 It proba- 
bly must be disclosed; although there does not seem to be 
any express decision on this point, and the terms of the 
statute do not require any mode of giving notice as to the 
equitable owner, who is made to bear the liability. 

The contention has been made that a mere contract credi- 
tor who had no equity against the corporation, could not file 
a bill under Section 25, supra. 8 There remains no doubt 
whatever, that where the bill is to collect unpaid stock, as 
distinguished from stock which has been declared full paid 
upon a fraudulent estimate of property taken in payment, a 
mere contract creditor may file a bill, 4 for the liability of the 
stockholders is joint, and runs to all the creditors collectively. 
It remains to be seen if there is not a different rule, where 
the agreement to issue and receive the stock as full paid must 
be set aside as fraudulent. 5 For it is not in every case that a 
court of equity, exercising a statutory jurisdiction, will pro- 
ceed to take jurisdiction over all questions involved. 6 And 
the cases cited below under note 1, are but a few of the 
many showing the application of the general rule that a mere 
contract creditor cannot attack a conveyance or contract of 
his debtor as being fraudulent against creditors. 7 It has 

1 Howe v. III. Agr. Works. 4d 111. A pp. 85. Burgess v. Scligman, 107 U. 8. 
170. Matthews v. Albert 24 Md. 27. Union S. Ass'n v. Seligman, 92 Mo. 
635. Lloyd v. Preston. 146 U. S. p. 645. 

2 Winston v. DorseU Pipe and Paving Co., 129 111. 64. 

1 Thin contention was based upon the fact that the liability of the stock- 
holder, if merely the commou law liability, wan legally only a liability to 
the corporation. See Wetherbee v. Baker, 35 N. J. Eq. 601. Taylor v. 
Bowker, 111 U. S. 110. Wright v. McCormick, 17 Oh. St. 87. Tumbull v. 
Prentice L. Co., 55 Mich. 387. 

* Buda Foundry A M. Co. v. Columbian Cel. Co., 55 111. App. 881, 887. 
Butler Paper Co. v. Bobbins, 151 111. 588 and cases cited. 

5 See Sangamon Coal Min. Co. v. Richardson. 83 111. App. 277, 279. 

tt Lilly v. Tobbein. 18 S. W. Rep. 10/16. Behlow v. Fischer, 36 Pac. Rep. 
509. 

7 Shufeldt v. Boehm. 96 111. 560. Gore v. Kramer, 117 111. 176. Dormuil 
v. Ward, 108 111. 216. 
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been held that where the creditor alleges non-payment, he 
cannot prove payment in property at a fraudulent overvalua- 
tion. 1 

In any event a bill under section 25 supra, must be filed 
in behalf of all creditors, and against all stockholders. 9 In the 
the attempt to make a bill under this section comprehensive, 
care must be exercised or it will be demurrable as multifari- 
ous. 9 In spite of the fact that the section allows suits to be 
brought, joining all who are liable in any way for the debt of 
the corporation, it was held by Jenkins, J. in the United 
States Circuit Court in Von Auw v. Chicago Toy and Fan- 
cy Goods Co. et al., 70 Fed. reversing his prior decision 
in 69 Fed. 448, in the same case, that a bill seeking to reach 
the respective liabilities of directors, officers and stockholders 
was multifarious/ 

One bill under Section 25 takes complete control of the 
corporation and its assets, and is, undoubtedly, a bar to any 
other action of the same nature. 6 

It frequently happens that a stockholder or a director is 
also a creditor of the corporation. It is settled beyond ques- 

1 Smith v. Prior, 69 N. W. 1016. Shields v. Clifton Hill Sand Co., 28 S. 
W. 668, 677. In Colemau v. Howe, 154 111. 458 there are expressions in 
conflict with these oases. 

* Curran v. Bradner, Smith db Co., 27 IU. App. 582. Harper ▼. Union 
Mfg. Co., 100 111. 225. See Wood t. Wood., 40 III. App. 182. 

* Holton y. Wallace, 66 Fed. 409. Lewarne v. Mex. Imp. Co., 88 Fed . 
629. Watson v. U. S. Sugar Ref., 68 Fed. 769. Price v. Coleman* 21 Fed. 
857. Evans v. Wortman, 18 N. J. Eq. 205. Cocks v. Varney, 42 N. J. Eq. 
514. 

4 1 Beach Mod. Eq. Pr. §124. 8 Thompson Com. Corp. §4885. 
O'Bear Jewelry Co., v. Volper, 17 So. 525. Wiles v. Suydam, 64 N. Y. 178. 
Cambridge Water Works v. S. D. <& B. Co., 14 Gray 198. Pope v. Leonard, 
115 Mass. 286. Barre Nat Bank v. Hingham Mfg. Co., 127 Mass. 566. 
Mappier v. Mortimer, 11 Abb. Pr. (N. S.) 455. S. S. dt L. Ass'n v. Buchan- 
an 66 Fed. 799. 

* Merchants 9 Nat. Bk. v. N. W. Mfg. Co., 48 Minn., 361; Minn. Thresher 
Mfg. Co. y. Langdon, 44 Minn., 87; National Bk. v. Richmond Factory, 18 
S. E. 160; 47 Am. & Eng. Corp. Cases, 899; South Bend F. M. Co. v. Pierre 
F. dt M. Co., 47 Am. A Eng. Corp. Cases, 892, 396. See Russell r. Bank, 
189 IU., 550; I Cook on Stockholders § 205 8d Ed. 
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tion that the stockholder cannot set-off any unpreferred 
claim he has against the corporation. 1 When the question 
arises, however, of setting off preferred claims and judgments 
against the corporation, different considerations arise, and a 
conflict of authorities is discovered. On principle the right 
of a stockholder to claim a set off, or to recoup a preferred 
claim against his liability to creditors, in this state, involves 
several questions. Is the stockholder's liability an abso- 
lute liability to the creditor, or does the creditor merely 
stand in the shoes of the corporation? Leaving out of con- 
sideration the cases where by fraudulently declaring stock 
full paid the corporation is estopped, where the creditor is 
not, the general trend of authority, as has been seen, is toward 
holding that the nature of the liability of the stockholder is 
the same under the statute as under the common law. 2 

But there is this difficulty as to a set-off in this state. The 
liability is joint, and of one class to another class, /. r\, all 
stockholders to all creditors. There is, therefore, no mutu- 
ality between the creditor and the stockholder and, therefore, 
no set off is possible, strictly speaking. The liability, then, 
is absolute, in the sense that no set-off, strictly speaking, 
can be interposed. Is the stockholder estopped from shar- 
ing pro rata with other creditors, or from claiming a 
priority on preferred claims, or upon the lien of a judg- 
ment? It has been held, in some jurisdictions, that one 
stockholder, on whose own stock there is an amount unpaid. 

1 Buchanan v. Meisser, 105 111., 648; Thebus ▼. Smiley, 110 111., 316: 
Guich v. Harrison. 12 111. App., 467; Morrow v. Steele, 10 S. VV.. 495: 
Skickle v. Watts, 7 8. W., 274; McAvity v. Lincoln Co., 20 At!., 82; Bissett 
v. Navigation Co., 15 Fed., 863; In re Empire City Bank, 18 N. Y., 199, 227: 
Lawrence v. Nelson, 21 N. Y., 158; Scooil \. Thayer, 106 U. S., 143; Httutl- 
ley v. Stutz. 136 U. 8., 417; Camden v. Stuart, 144 U.S., 104; Pattersttn v. 
Lynde. 106 (J. 8., 517; Sanger v. Upton, 91 U. 8., 56; Seammon v. Kimball. 
92 U.S., 367; Sawyer v. Hoag, 17 Wall., 610; Witters v. Sowles. 32 Fed.. 
13 /; Hillier v. Allegheny Co., 3 Pa. St., 470; Matthews v. Albert, 24 Md.. 
5J7; Singer v. Given, 61 Iowa, 93; GrisselVs Case L. R. 1 Ch., 528 (1866): 
He Black db Co., L. R. 8 Ch., 254. (See 7 Ir. L. Times, 405). Boulton Co. 
v. Mills, 43 N. \Y., 2iM>; Gilchrist v. Helena Co., 49 Fed., 519. 

- Patterson v. Lymle. 112 111., 196. 
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cannot recover against another stockholder the amount un- 
paid upon the latter's stock. 1 In another case, it was held 
that a debtor stockholder could sefcoff his claim against a 
stockholding creditor. 2 

Upon principle, it would seem that a creditor stockholder 
in this state, would be able, if he held a claim against the 
corporation which was a prior lien to that of any nonstock- 
holding creditor, to extinguish his statutory liability and re- 
cover any balance due him by asserting his superior claim 
as an equitable set-off. Under similar circumstances to those 
arising under the Illinois statutes such has been the proced- 
ure. 8 The general weight of authority recognizes the right 
of stockholders to participate pro rata in the fund raised by 
the enforcement of stockholder's liability. 4 As has been 
seen, a creditor with notice of the manner in which stock has 
been falsely declared paid cannot attack stockholders: it fol- 
lows, then, that a stockholder who has participated in a 
fraudulent scheme for issuing stock as full paid cannot at- 
tack his fellow stockholders as a creditor. 

A full discussion of the liability of directors will be found 
in the various opinions in the litigation of Wolverton v. 
Taylor Co. 6 

1 Richardson v. Abendroth, 48 Barb., 165. 

2 Weber ▼. Fickey', 47 Md., 196. 

8 Goodwin v. McGehee, 15 Ala., 232; Tecumbia R. R. v. Rhodes, 8 Ala., 
217; Belcher v. Wilcox, 40 Ga., 891; Boyd v. Hall, 56 Ga., 563; Agate v. 
Sands, 73 N. Y., 620; Jerman v. Benton, 79 Mo., 148; Willes v. Stout, 38 
Fed., 807. See Remington v. King, 11 Abb. Pr., 278; Briggs v. Comwell, 
9 Daly, 436; Bulkeley v. Whitcomb, 1 N. Y. S., 748; Emmert v. Smith, 40 
Md., 128; Oauch v. Harrison, 12 111. App., 457. Contra on trust fund 
theory; Boulton Co. v. Mills, 48 N. W., 290; Norfolk Co. v. Hardy, 80 Va., 
404. 

* Wilson v. Kiesel, 86 Pac, 488; Scovill v. Thayer, 105 0. S., 148-162; 
Terry t. Bank, 20 Fed., 777; Weber v. Fickey, 47 Md., 196, 199; Gilchrist v. 
Helena, etc., R.R. Co., 49 Fed., 519; Clayton v. Ore Knob Co., 109 N. C, 390; 
Empire Bank case, 18 N. Y., 199, 227; GrisseVs case, L. R. 1 Ch., 528; Mc- 
Avity v. Lincoln Co., 82 Me. 604; Bissett v. Navigation Co., 15 Fed., 363. 
See Wash. Sav. Bank v. Butchers Bank 315 W. 761. 

5 80 111. App. 70. 87 111. App. 368. 182 111. 197. 43 111. App. 424. 42 
N. £. 49. See also, Low v. Buchanan, 94 111. 76. Buchanan v. Barstow 
Iron Co., 8 IU. App. 191. 
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In general it may be said that the " debts" for which 
directors and officers are liable are only those arising ex con- 
tractu. And there is probably the same limitation on the 
liobility of stockholders. On principle it would seem that 
the defence of notice to the creditor should be available to 
directors and officers. There is no doubt that an express 
waiver of their liability is binding. No reason can be dis- 
covered why, then, there may not be as to them the same 
implied waiver based on estoppel which a stockholder may 
assert against a creditor. 

In conclusion it may be remarked, that where a corpora- 
tion makes a transfer of its stock in return for property, 
there is in this state, where all the stock of a company must 
be owned or subscribed, always some of the elements of 
suspicion involved in such a transaction that always arise 
where directors of a corporation make a contract with a 
director. As to the latter, there is no amount of good faith 
sufficient to cover a transfer at a discount. 1 

C. R. Holden. 

1 Duncomb v. N. Y. H* db N. R. R. Co., 84 N. Y. 190. U. P. R. R. v. Credit 
Mobilier, 185 Mrrb. 867. Thomas ▼. Brownville tie. R. R. Co.. 109 U. 8. 522. 
527. Q. C. dt S. R. R. v. Kelly, 77 111. 426. I Beach Priv. Corp. § 246. 
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EDITORIAL AND COMMENT. 

LEGAL DISPENSARY.— Mr. Carl S. Smith, superinten- 
dent of the dispensary reports that there are from one to five 
clients each week. Thus far at least two students have gone 
to the dispensary each Friday evening. Most of the cases 
presented are very meritorious and often can be settled with- 
out the necessity of legal proceedings. Very valuable exper- 
ience is offered the students in connection with this work, 
which more than compensates for the necessary time and 
labor, aside from the good done to those very deserving of 
aid. 

» * » 

THE LAW SCHOOL.— Three Years' Course.— It gives 
us great pleasure to announce that the course for the degree 
of Bachelor of Laws is to be lengthened to three years. Be- 
ginning in September 1896 the work offered will be as fol- 
lows: 
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Students who entered as Juniors in September 1895. and 
students who are admitted to advanced standing in Septem- 
ber 1896, will take the work of the Senior year of the two 
years' course. 

Students entering the school in September, 1896, will take 
the first year of the three years' course. 

The second and third years' work of the three years' course 
will not be given in 1896-7. In 1897-S the first two years of 
the three years' course will be given. In 1898-9 the full 
three years' curriculum will go into effect. 

The three years' course will be as follows: 

First Year — First Term. Contracts, Two hours a week; 
Torts, Two hours; Real Property, Two hours; Common Law 
pleading, Three hours; Procedure, One hour. Second Term. 
Contracts, Three hours; Torts, Two hours;. Real Property, 
Two hours; Bailments and Carriers, Two hours; Medical Jur- 
isprudence, One hour. Third Term. Contracts, Three 
hours; Torts, Three hours; Damages, One hour; Real Proper- 
ty, Two hours; Bailments and Carriers, Two hours. 

Second Year — First Term. Agency, Three hours; Evi- 
dence, Two hours; Commercial Paper, Two hours; Equity, 
Three hours; Real Property, Two hours. Second Term. 
Quasi Contracts, Three hours; Evidence, Two hoars; Sales, 
Two hours; Commercial Paper, Two hours; Equity, Three 
hours; Real Property, Two hours. Third Term. Evidence, 
Two hours; Criminal Law, Two hours; Sales, Two hours; 
Equity, Three hours: Wills and Administration, Two hours. 

Third Year — First Term. Equitv Pleading and Proce- 
dure, Three hours; Constitutional Law, Three hours; Inter- 
national Law, Three hours; Partnership, Two hours. Sec- 
ond Term. Corporations, Three hours; Constitutional Law, 
Three hours; Domestic Relations, Two hours; Partnership, 
Two hours. Third Term. Corporations, Three hours; Fed- 
eral Jurisprudence, Three hours; Conveyancing, One hour; 
Illinois Statutes, Two hours: also special courses in Waters, 
Three lectures, and Trade Marks, Patents and Copyrights, Six 
lectures. Moot and Practice courts are held during part of 
the third year. 
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Although after June, 1897, the degree of Bachelor of Laws 
will be conferred only on those who have completed the three 
years' course, a diploma will still be granted to those who 
complete a two years' course and obtain credit in work 
amounting to ten hours a week for the two years or sixty 
ternvhours in all. This diploma admits the holder to the 
Bar of the Supreme Court of Illinois on motion under the 
present rules of that court, and will be granted only so long 
as such rules continue in force. 

Students who have graduated from the College of Liberal 
Arts of this University prior to entering on their work in 
this Law School, or who have graduated from a College of 
Liberal Arts or some other University whose requirements 
for graduation appear to this Faculty to be equivalent to 
those of this University for the same degrees, may be admit- 
ted to advanced standing in this Law School, and may be 
given credit for certain work in law done in such College of 
Liberal Arts, the total credit for the same not to exceed three 
ternvhours in any one subject nor to exceed fifteen term* 
hours in all. The subjects for which such credit may be ob- 
tained are the following: Constitutional Law, International 
Law, Elementary Law, Roman Law. Administration Law, 
Comparative Constitutional Law. Students who enter the 
school with fifteen hours of credit thus obtained are thereby 
enabled to arrange their law work so as to make it possible 
for them to obtain the degree of Bachelor of Laws in two 
years. 

Beginning in September, 1896, the fees for special students 
will be increased, from $3.00 to $3.50 per term^hour. The 
fees for regular students will remain unchanged. 

* * * 
AFFIDAVITS OF CLAIM UNDER ILL. PRACTICE 
ACT.— The Appellate Court for the First District of Illinois 
has handed down an opinion at the October Term (1895) 
which shows the importance of having an affidavit, which is 
relied upon for proof of certain facts, attest those facts as of 
the time when relief is sought upon them. 
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When commencing an action in replevin or attachment, 
very frequently an affidavit will be used which has been veri- 
fied some time before. So also the affidavit of claim, which 
is filed under Chapter 110 Section 36 Revised Statutes of 
Illinois, is often dated at the time when some foreign corre- 
spondent sends in a claim for collection. Delay in filing a 
bill for injunction or other causes, may result in the insuffi- 
ciency of a verification and affidavit as to the immediate ne- 
cessity of an ex parte injunction which will make such an 
injunction subject to dissolution for that reason. 

In Parker v. Scheller, the Appellate Court referred to, had 
before it an assumpsit suit against a non-resident in which 
an attachment*in aid was instituted. The attachment affida- 
vit alleging non«residence was made and filed when the atach- 
ment*in«aid was commenced, but no publication was had and 
no notice was mailed until nearly three years had elapsed. 
The notice published and mailed recited an attachment dated 
December 5, 1892, and was entitled April Term, 1895, and 
required the defendant to appear on the first Monday of May, 
1895. The Court says in reversing a judgment entered by 
default on such publication, "The statement required to be 
filed, as to the residence of the defendant, is of the residence 
when such affidavit is made, to such residence notice is to be 
sent. To withhold the sending of notice for more than two 
years, is not a compliance with the statute, and such notice 
gives the Court no jurisdiction to proceed against any prop- 
erty of the defendant." 

In Baldwin v. Ferguson, 35 111 App., 393, there was an 
affidavit in attachment filed and amended. In the amended 
affidavit the residence of the defendant, which must be stated 
in the affidavit or alleged to be unknown, was alleged to be 
in Chicago, " at the date of the issuing of the original writ." 
It was held that the court obtained no jurisdiction on such 
affidavit. 

Recently, in the Circuit Court of Cook county, Edmund 
Burke, Judge, held, where the affidavit of the amount of 
claim filed with the declaration under Chap. 110, Sec. 36 Re- 
vised Statutes of III, was dated and verified some few days 
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before suit was commenced, a default was improperly entered 
for want of an affidavit of merits with the plea. 

There can be no doubt that, wherever there is a require- 
ment that certain facts should appear by affidavit, the affi- 
davit must show the existence of such facts at the proper 
time. This applies to replevin, and to ex parte applications 
for injunctions. Q. R. Holden. 



COUNTIES. — Liability foe Negligence op Officers. — . 
This question has caused trouble to the Indiana Supreme 
Court for many years. The great weight of authority is that 
a county is under no liability for injuries caused, by the neg- 
ligence of its officers. For full citation of authorities see 15 
Am. and Eng. Enc. of Law, 1143, 1144. This is on the 
ground that a county is merely a subdivision of a state, or- 
ganized for the public good, and as a. state is under no such 
liability, none attaches to the county. The liability of mu- 
nicipalities rests on different grounds. 

The Indiana court, in House v. Board, 60 Ind., 580, de- 
cided in 1878, after a review of some of the conflicting au- 
thorities, admitted the liability of the county for failure to 
repair a bridge, saying: " In this diversity in the decisions, 
we have felt at liberty to adopt and follow that line which 
seems to us to be most in accordance with the principles which 
should govern the question." This decision was followed in 
later bridge cases, but the court refused to allow recovery for 
negligence in other directions. In Board v. Daily, 132 Ind., 
73, they say, " While we regard the liability of counties for 
negligence in failing to keep bridges in repair as well settled, 
we recognize the fact that the weight of authority is the 
other way, and are not disposed to extend the rule so as to 
embrace other cases." In Cones v. Board, 137 Ind., 404, an 
action for injury sustained on a defective county road, the 
court, while admitting that the case could not be distin- 
guished from the bridge cases, refused to allow a recovery 
for the same reasons as in Board v. Daily, supra. 

Now the bridge question again comes before the court in 
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Board v. Allman, 42 N. E., 206, and with copious refer- 
ences to the authorities, they overrule their previous deci- 
sions and relieve the county from liability. Thus the anom- 
aly in their former position is removed, and Indiana falls in 
line with the great majority of the states. 

In answer to the plea of stare decisis, the court says: " If 
a principle of law, doubtful in its character or uncertain in 
the subject matter of its application, has been settled by a 
series of decisions, until it has become an established rule of 
property on the basis of contracts, it should not be over- 
thrown, except from the most urgent considerations of public 
policy." Yet, <; If a decision, or series of decisions are clearly 
incorrect, either through a mistaken conception of the law or 
through a misapplication of the law to the facts, and no in- 
jurious results would follow from their overthrow, and espe- 
cially if they were injurious or unjust in their operation, it 
is the duty of the court to overrule such cases." 

We cannot but comment the following remark of the court: 
" We have thought it wisest to overrule outright rather than 
to evade, as is often done, by an attempt to distinguish, where 
distinction there is none. We have preferred the censure 
that sometimes falls upon us, rather than to undertake to dis- 
tinguish, and thus make * confusion worse confounded,' where 
there is no room to limit or distinguish. 9 ' No censure is de- 
served for correcting mistakes, whicB, unfortunately, will in- 
evitably occur, especially where the correction is- made in the 
open way adopted by the Indiana court. If all courts would 
follow the same course, it would do away with numbers of 
instances, where, after repeated decisions, it is impossible to 
tell what the law actually is. 



PARTNERSHIP.— An importrnt decision involving the 
law of partnership, was handed down, Dec. 5, 1895, by the 
Court of Errors and Appeals of New Jersey, reversing the 
judgment of the Court of Chancery. 

Briefly stated; the vice chancellor's decision was to the 
eff ect that money derived from sale of the partnership proper- 
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ty, and paid by one partner to his individual creditor, could 
not be retained by such creditor against the claims of the 
partnership, or the other partners. 

Judge Magir, in the Court of Appeals, draws a marked 
distinction between partnership property and money derived 
from the sale of partnership property. He says " This re- 
sults, not from the old notion that money has no " earmark," 
but because money has the quality of currency, passing from 
hand to hand in all bona fide transactions, without the neces- 
sity of inquiry on the part of him who receives it, as to the 
title of the party who pays it. 

"When property thus passes, the recipient may be put upon 
inquiry as to the title; when money thus passes, no inquiry is 
required. In the former case the knowledge which inquiry 
would produce would charge the recipient; in the latter case 
nothing but actual knowledge will charge him." 

Babcock v. Wandish, 33 Atl. Rep. 385. 



RECENT DECISIONS. 

Administrator— Note for debt of estate — An executor or administrator 
cannot bind the estate, or make it liable on any promissory note he may 
make, and the effect of such a note is merely to bind himself personally. 
The fact that the note was given for a debt of the deceased does not 
alter the cane. Oermania Bank v. Michland, 65 N. W. 70, (Minn.). 

Agency- Compensation— A. real estate agent acting as the agent of both 
parties to an exchange of property, with a promise of commision from 
each of them, cannot recover a commission from one of them who did not 
know of and consent to his agency for the other party. Young v. Trainor. 
158 111. 428. 

Agency- Contract in name of Broker — A broker, employed to negotiate the 
sale of flour at a certain price, who, without express authority, makes a 
contract for the sale thereof at such price in his own name, cannot, on his 
principal's refusal to deliver at the price named, recover from the princi" 
pal damages paid by him to the purchaser for his failure to perform the 
contract of sale. Haas v. Ruston. 42 N. E. 298, (Ind.). 

Carriers Limiting liability — Provisions in a bill of lading restricting 
a carriet's liability do not bind the shipper unless he accepted the bill of 
lading and understood and assented to such provisions C.dbA.Ry.v 
Davis. 159 111. 58. 

The weight of authority is that a contract limiting the liability of a 
freight carrier is valid. But two states (Pa. and Tex.) hold such a con- 
tract to be contrary to public policy so far as it applies to negligence of 
the carrier. Such contracts limiting liability of the carrier in oases of 
negligence are carefully scanned by. the court and have been held invalid 
when no reduction in rates or other advantage is given therefor: when the 
limitation is arbitrary and uot made with reference to the actual value of 
the property: and when the amount is inserted in the bill of lading by the 
carrier s agent, without asking the value of the property, and without giv- 
ing notice to the shipper of any reduction in rates. In Iowa, any contract, 
limiting a carrier's liability to an amount less than the actual value of the 
property, is void by statute. 

Contract — Consideration. — A promise made in consideration of the com- 
promise of an unenforceable claim, which both parties believed at the 
time was enforceable, is based on sufficient consideration. Sweitzer v. 
Heasley, 41 N. £., 1064, (Ind.). 

Contract for Advertising — Parol Evidence — Representations of Agents. — 
In an action under a written contract for the cost of advertising in plain- 
tiff's theater program, defendant contended that he signed the contract on 
the statements of plaintiff's agent that he would furnish him theater 
tickets, and would change his advertisement when desired. This state- 
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ment was not in the written contract when signed by defendant, bnt the 
agent stated to defendant that he had entire control of the matter. The 
contract contained a positive notice that the proprietors of the theater 
were not bound by any agreement other than that expressed upon the 
face of the contract, and stated that no verbal agreement would be reoog 
nized. Held, that the defense based on such statements by plaintiff 
could not prevail, as it would involve the alteration^ a written instru- 
ment by parol. Hallowell v. Lierz, 88 Atl., 844, (Penn.). 

Contract — Reformation — Mutual Mistake. — Equity will not reform an 
executed contract on the ground of mistake, unless the mistake is shown 
to have been mutual. Dougherty v. Ins. Co., 88 At)., 296, (N. J.). 

Contracts — Restraint of trades — A con tract by which a dealer iu oil, 
whose business was eonjkied to the city of Hammond, agreed to refrain 
from following suoh occupation for five years within the state of Indi- 
ana, the city of Indianapolis excepted, is an unreasonable restraint of 
ttade, and therefore void. Consumers' Oil Co. v. Nunnemaker, 41 N. E., 
1048, (Ind.). 

Contract — Validity — Parties — 1. Where testator left property to his 
wife for life, with remainder to his children who survived his wife, a con- 
tract between them, during her life, that the shares of the children should 
be regarded as vesting at the death of testator, and the survivorship 
clause be disregarded; is valid. 

2. Persons who would take under the intestate laws in case none of the 
children survived testator's wife are not necessary parties to suoh agree- 
ment. In re Ralstons Estate. 82 Atl. 278, (Penn.)- 

Conversion. — Where a person sends a draft to a corporation to be dis- 
counted, and the proceeds used to pay a note of the corporation on which 
the sender, was liable as indorser, and the president of the corporation, 
though ignorant that the draft was sent for suoh purpose, uses the pro- 
ceeds to pay other debts of the corporation, he is liable to the sender, for 
conversion of the draft. Kidder v. Biddle, 42 N, E. 298, (Ind.). 

Creditors — Labor Claim.* — Control over execution. — The aot of assembly, 
providing that wage earners' claims shall be preferred and first paid 
out of the proceeds of sale, gives holders of such claims no right to object 
to the staying of a writ of execution issued on a judgment obtained by 
another person against their debtor. Mettfett v. Mohn, 88 Atl. Rep. 867, 
(Penn.). 

Dower — Action by Wife. — A wife having an inchoate right of dower 
should be allowed to sue to set aside a deed made by her husband and one 
fraudulently personating the wife, and duly recorded, since it is against 
public policy to allow suoh fraudulent deed to remain on record until the 
right of dower has become absolute on the death of the husband. Clif- 
ford v. Kampfe, 42, N. E. 1, (NY.) 
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Evidence— Amount of Damage*. — In an action for personal injuries, the 
jury may estimate the amount of damages from the facts and circum- 
stances in proof, by considering them in connection with their own 
knowledge and experience in the affairs of life, without estimates from 
witnesses. Norton v. Volzke, 168, 111. 402. 

Fixtures. —A vendor's lien on machinery becomes secondary to a prior 
vendor'* lien on the mill and machinery thereafter to be placed therein, as 
soon as such machinery is fastened to the mill as a permanent fixture. 
Razlehurst Lumber Co, v. Fay db Co., 18 So. 486. (Miss.) 

Mandamus. — Mandamus will not lie to compel the Circuit Court of 
Appeals to reinstate a case, dismissed for want of jurisdiction, and try 
the same on its merits. State v. Judges of Court of Appeals, 18 So. 610, 

(i*.) 

Master and Servant. — When so brief an interval is allowed an employee 
in which to ea$ his dinner, that he cannot leave the premises for that pur- 
pose, the act of eating at the place where he is working is incidental to 
the service, and the relation of master and servant oontinues during the 
interval. 

But where, in such case, the servant goes to another part of the premi- 
ses for the purpose of eating his dinner, he must show an invitation by 
the master, express or implied, without whioh he is a mere licensee. C. 
C. C. db St. L. By. Co. v. Martin, 41 N. E. 1060, (Ind.) 

Mortgages — Subrogation. — Where money is loaned to pay off a first 
mortgage, on the representation of the borrower that the land is unen- 
cumbered except as to such mortgage, the lender will be subrogated to 
the rights of the first mortgagee as against a second mortgagee who was 
ignorant of the transaction, even after such first mortgage is paid and 
delivered up to the mortgagor. Union Mortgage Co. v. Peters, 18 So. 497, 
(Miss.) 

Negligence— Imputed. — Negligence of the parent of a young ehild, whioh 
contributes to the child's injury, is imputed to the child, especially if the 
parent is present, and the negligence consists of some act or omission. 
C. db A. By. Co. y. Logue, 168 111. 621. The weight of authority supports 
the doctrine of imputed negligence. Some courts do not accept it, and 
their conclusion is certainly more in accord with our inherent sense of 
justice. In this situation, a ohild appears to be in the condition of one 
who is injured by the joint negligence of two other parties. This view 
rightfully defeats a recovery by the negligent parent, suing for the loss 
of service, but allows the child to be compensated for an injury, the re- 
sults of which it must often carry through life. 

Negligence — Injury by Electric Car. — Failure to look and listen before 
crossing the tracks of an electrio railway in a publio street, where the 
oars have not an exclusive right of way, is not negligence as a matter of 
law. Bobbins v. By. Co , 42 N. E. 384, (Mass.). A distinction seems to 
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have been taken between the duty to look and listen before crossing the 
tracks of a steam railroad using their own right of way, and the same du- 
ty when crossing street railway tracks occupying the public streets in 
oommon with other vehicles. While the distinction was taken when 
horse cars were exclusively used, the substitution of electricity is held 
not to effect the rule. 

Negligence — Liability of Municipality. — Knowledge that a highway or 
sidewalk is out of repair does not render it obligatory to forego travel 
upon suoh highway or sidewalk, but care must be exercised in proportion 
to the oharacter of the know.n defect. City of Bedford v. Neal^ 41 N. £. 
1029, (Ind.) 

Negligence — Risks of Employment. — Where a cattle chute is constructed 
is dangerous proximity to a railroad track, the danger incident thereto is 
not a part of the risk of the employment assumed by a locomotive fire- 
man. N. Y.C.db St. L. By. Co. v. Ostnutn, 41 N. £. 1037, (Ind.). 

Negligence — Signal at crossing. — The duty of a railroad to give the statu- 
tory signal upon approaching a orossfng is applicable in a suit for the 
negligent killing of a young child, on the ground that such signal might 
have attracted the attention of the parents, although the child was not 
old enough to heed it. C. db A. By. Co. v. Logue, 158 111. 621. 

Negotiable Instruments— Indorsement — One who signs his name on the 
baek of a note payable to the maker's order and by him endorsed in blank, 
and does so for the purpose of aiding the maker in negotiating it, is lia- 
ble as indorser and not as guarantor. Chicago Trust and Sav. Bank v. 
Nordgren, 167 ID. 668. 

Negotiable Instrument — What constitutes. — The instrument in suit read: 
" On the first day of July, 1891, without grace, there will be due to the A. 
Company, or order, $250, for rental of rolling stock under contract of 
lease and conditional sale, of even date herewith.*' Held, that since the 
sum named would not become due unless the stock was delivered to the 
lessee in accordance with the contract, the liability of the maker waa 
contingent and qualified, and hence the instrument was not negotiable. 
Post v. B. B. Co., 88 Ati. Rep., 862, (Penn.). 

Partnership. — The individual members of an insolvent firm oannot con- 
vert the partnership estate to the payment of the individual debts of its 
members, leaving the firm debts unpaid. Jackson Bank v. Durfee, 18 So., 
456, (Miss.). 

Partnership — Payment of individual debts. — Money paid by one partner 
to his individual creditor in satisfaction of a just debt, and reoeived by 
the creditor without knowledge or notice that it is partnership money, 
may be retained by suoh oreditor against the claims of the partnership or 
the other partners, although it was in fact money derived from the sale 
of partnership property; Aliter as to partnership property transferred in 
payment of an individual debt. 29 Atl., 327, reversed. Babcock et al. v. 
Stundish, 38 Atl. Rep., 885, (N. J.). 
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Payme nt by mistake. — Payment by a consumer of a charge for gas, in 
exoess of the rata fixed by ordinance (the average rate in fire cities 
named), is not voluntary, where he is ignorant that the charge is excess- 
ive, and negligent in not ascertaining the fact. Pingree v. Mutual Gas 
Co., 66 N. W., 6, (Mich.). 

Pleading. — A declaration seeking to obtain possession of land held by 
a receiver must aver that plaintiff obtained leave to sue from the court 
in which the receiver was appointed. 8t L. A. dt 8. By. Co. v. Hamilton, 
158 111., 866. 

Right of Privacy. — The execution of a costly bnst of a deceased person 
and exhibition thereof in the rooms of an association of which deceased 
was the founder, without the consent of her .relatives, will not be enjoined 
at their instance, on the grounds that the person getting up the proposed 
statue were not friends of the deceased; that, in the circulars requesting 
subscriptions for the statue, deceased was, by mistake, represented to 
have been the promoter of a particular patriotic movement; that be- 
oause of deceased's sensitive oharacter, suoh public notoriety would have 
been unpleasant to her during life; that the bust will not be a likeness of 
deceased; and that deceased did not sympathise with a woman's rights 
reformer, of whom a bust was also to be made and exhibited: — as such 
facts show no ground for mental distress to the relatives. Gray, J., dis- 
senting. Schuyler v. Curtis, 42 N. E., 22 (N. T.). On the subject of the 
Right of Privacy, see 8 Nohthwubtbbh Law Bbvxuw 1. 

Right of Way — Use of streets. — Where the owner of land abutting on 
a street permits a railway company to construct its track on the street, 
and occupy the same for railway purposes without objection, he waives 
all remedies except his statutory right to have his damages assessed. 
Fray v. Duluth etc R. R. 64 N. W. 1088, (Wis.). 

Sate — Passing of Title. — Where defendant ordered goods from samples 
at plaintiff's store in another state, and directed shipment to Miohigan, 
where defendants were to have the privilege of examining them, and if 
found to be like samples, they were to be paid for, title to the goods 
passed on delivery to the carrier, there being no evidence of an agree- 
ment that title should not pass until the goods were examined. Keepen- 
heimer v. Wertheimer, 64 N. W. 952, (Mich.). 

Trustee — Personal Obligation. — A negotiable instrument signed by a 
person who adds the word u trustee " to his signature without disclosing 
the trust or the name of the cestui que trust, is the personal obligation 
of the signer and not of the cestui que trust, even though suoh person was 
actually acting as trustee for another. The word ** trustee * in suoh case 
is merely designatiopersonae. Farrell v. Reed, 64 N. W., 959, (Neb.). 

Trusts — Request to Legatee. — A letter from a testator to his wife, accom- 
panying a will leaving all his property to her, saying, '• I should like very 
much and hope you will, as soon as you find you can safely do it, make a 
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deed to my granddaughter," and, " I hope yon will have sufficient to assist 
all my children as they may need from time to time," does not create a 
trust. Neither does the parol promise of the wife to act in accordance 
with the letter raise a trust, unless it is shown that by such promise she 
influenced the making of the will or' prevented its revocation. Orth v. 
Orth, 42 N. E., 277, (Ind.). This is in accord with the modern current of 
authority regarding precatory trusts. At one time nearly every re- 
quest to a legatee was construed to raise a trust, contrary to the prob- 
able intention of the testator. The later decisions recognize the fact that 
one who is able to draw a valid will, undoubtedly knows how to prop- 
erly create a trust and therefore refuse to allow a trust where words of 
hope, desire or expectation are used. 

Trusts — Resulting. — Where a mortgage is assigned without considera- 
tion, and with the understanding that the beneficial interest is to remain 
in the assignor, a trust vests in favor of the assignor, whioh on his death 
passes to his estate. Rice v. Rice, 65 N. W., 108, (Mich.). 

Trusts — Uncertainty as to Beneficiaries. — A deed of property " in trust 
for the widows, and Home and School for Orphans of deceased members of 
the Brotherhood of Locomotive Engineers " to be held " under suoh rules 
and regulations as shall be provided by the brotherhood," is not so un- 
certain that equity will not enforce it, as the benenoiaries of the trust 
can be made certain by the trustee and the brotherhood. Quilfoil v. 
Arthur, 168 111., 600. 
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THE DISTINCTION BETWEEN MALUJ1 IN SE AND 
nALUn PROHIBITUM 

The nature of acts as distinguished by these legal terms is 
clearly stated by Mr. Black in his Law Dictionary, p. 746; 
" an act is said to be malum in se when it is inherently and 
essentially evil; that is, immoral in its nature and injurious 
in its consequences, without any regard to the fact of its 
being noticed or punished by the law of the state. Such are 
most or all of the offences cognizable at common law, (with- 
out the denouncement of a statute); as murder, larceny, etc. 
An act is said to be malum prohibitum when it is wrong only 
because prohibited; that is, it is not inherently immoral, but 
becomes illegal because its commission is expressly forbid- 
den by positive law. Many acts contrary to excise or reve- 
nue laws are considered by moralists to be of this character." 

In the commentaries of Mr. Justice Blackstone we find the 
earliest reference to the subject, and the distinction is recog- 
nized by him as a valid one. His commentaries were pub- 
lished in 1765, and it is & curious fact that the first case of 
which we have a record, in which the distinction was dis- 
cussed, was not decided until two years later. The learned 
commentator says: "Crimes and misdemeanors that are for- 
bidden by the superior laws, and therefore styled mala in se, 
such as -murder, theft, and perjury, contract no additional 
turpitude from being declared unlawful by the legislature. 
. . . So that, upon the whole, the declaratory part of the 
municipal law has no force or operation at all, with regard to 
actions that are naturally and intrinsically right or wrong. 
But, with regard to things in themselves indifferent, the case 
is entirely altered. These become either right or wrong, just 
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or unjust, duties or misdemeanors, according as the munic- 
ipal legislator sees proper for promoting the welfare of so- 
ciety, and more effectually carrying on the purposes of civil 
life." ' 

Again he says : " It is true, it hath been holden, that hu- 
man laws are binding on men's consciences. But if that 
were the only, or most forcible obligation, the good only 
would regard the laws, and the bad would set them at defi- 
ance. And, true as this principle is, it must still be under- 
stood with some restriction. It holds, I suppose, as to rights-, 
and that, when the law has determined the field to belong to 
Titius, it is matter of conscience no longer to withhold or to 
invade it. So also in regard to natural duties, and such of- 
fences as are mala in se: here we are bound in conscience; 
because we are bound by superior laws, before those human 
laws were in being, to perform the one and abstain from the 
other. But in relation to those laws which enjoin only posi- 
tive duties and forbid only such things which are not mala 
in se, but mala prohibita merely, without any intermixture 
of moral guilt annexing a penalty to non-compliance, here I 
apprehend, conscience is no farther concerned, than by di- 
recting a submission to the penalty, in case of our breach of 
those laws: . . . but in these cases the alternative is of- 
fered to every man ; ' either abstain from this, or submit to 
such a penalty': and his conscience will, be clear, whichever 
side of the alternative he thinks proper to embrace."* 

Mr. Bishop, speaking of the doctrine of stare decisis, as 
applied to the criminal law says, " It is plain, in reason, that 
the decisions in the criminal law ought, in general, to stand 
among those particularly liable to be overruled when found to 
be wrong; but in reason, likewise, there are some exceptions to 
this proposition. . . . Thus, when a statute forbids a thing 
not wrong in itself, one is in every view justified in doing it 
under circumstances which the highest courts of the state 
have held not to be within its restraints. Under such cir- 

1 1 Bl. Comm. 54. 
2 Bi. Comm. 57,58 
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cumstances, to overrule the decisions, and punish a man for 
an act in itself innocent, and pronounced lawful by the trib- 
unals, would be to inflict gross injustice; and certainly unless 
in very special cases, it ought not to be done. . . . But, 
if what the man did was malum in se, so that he was .conscious 
of wickedness in doing it, there would be no weighty objection 
to overruling the former doctrine if clearly wrong, and espec- 
ially if upheld only by a single case. 1 Again, speaking of 
the rule of law, that ignorance of the law excuses no man, he. 
says; " this rule, thus essential to the orderly administration 
of justice, is practically harsh when applied to what is only 
malum prohibitum. But generally in the criminal law it is 
not especially so; because most indictable offences are niftla 
in se; so that if offenders do not know that the law of the 
land forbids their acts, they are still conscious of violating 
the law ' written in their hearts.' " 2 

Commenting on the rule that where a person intending to 
commit one offence, accidentally commits another, he is liable 
for the wrong done, the same learned author says, " but in 
these cases of an unintended evil result, the intent whence 
the act accidentally sprang must probably be, if specific, to 
do a thing which is malum in se and not merely malum pro- 
hibitum. . . *. To illustrate, since it is malum prohibitum, 
and not malum in se, for an unauthorized person to kill game 
in England contrary to the statutes, if, in unlawfully shooting 
at game, he accidentally kills a man, it is no more criminal in 
him than if he were authorized. But to shoot pt another's 
fowls, — wantonly or in sport, — an act which is malum in se; 
though only a civil trespass,— and thereby accidentally to kill 
a human being, is manslaughter. . . . This so formal 
distinction between malum in se and malum probitum is not 
quite apparent in principle, though something like it is. If 
any law, statutory or common, prohibits a thing, one can hard- 
ly be said to intend innocently the doing of it; and should 
the intent to do it exist while casually the act terminates in 
a criminal result not intended, there seems in principle to be 

1 Bish. Cr. Law, §§ 94, 95, 96. 
2 Bish. Cr. Law, §§ 295, 296. 
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a completed crime. . . . And into the consideration of a 
case in this aspect, the distinction of malum in se and malum 
prohibitum might well enter." ' 

Mr. Justice Story, whose opinions are entitled to great res- 
pect, thinks that there is no sound basis for the distinction, 
and that if it was ever recognized, it has been discarded. In 
his learned treatise on Agency, he says, * "A distinction 
was formerly attempted to be made between cases which in- 
volved an illegality resulting from positive law (malum pro- 
hib it um) and an illegality existing in the very nature of the 
transaction upon principles of natural, moral and public law. 
(malum in fie). In the former case, it was held, that money, 
knowingly advanced to or for the principal, upon an illegal 
transaction, might be recovered by the agent: in the latter 
case, that it could not. But this distinction is now justly re- 
pudiated.' 1 

Sir Frederick Pollock, the eminent English jurist, enunci- 
ates the same principle in even stronger language, as follows, 
" When a transaction is forbidden, the grounds of the prohi- 
bition are immaterial. Courts of Justice cannot take note of 
any difference between mala in se and mala prohibita" * 
In direct refutation of Mr. Justice Blackstone's theory, that 
some prohibitory statutes leave it optional with every man 
" to either obey or pay the penalty," Sir Frederick in an in- 
teresting article in the Law Magazine and Review published 
in London in 1872 says, "A legal duty cannot be said to ex- 
ist if the law intends to allow the person supposed to be sub- 
ject to it, an option at a certain price. The test of a legal 
duty is the absolute nature of the command. If a statute 
subjects a person to a penal action in case of certain conduct 
on his part, but such conduct is treated as lawful in all the 
other connections in which it may come before the court, an 
option is in fact allowed. A very striking illustration will be 
found in the well known case of The Creole, 2 Wall. 485, 
where a statute providing that certain vessels should be 



1 BihU. Cr. Law, §§^?81, 888. 
* Story, Agency. 9th Ed. § 846. 
» Pollock. Cont. 279. 
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" obliged " to employ a pilot or " forfeit and pay " a sum 
spoken of as a " penalty " was held to leave the employment 
optional, subject to a tax, whether rightly or not is immateri- 
al." 1 Having thus taken a brief survey of the views of lead- 
ing writers on the law, let us us next examine the adjudged 
decisions, and try to discover how far those views are sus- 
tained by the authorities. I have taken the cases in chrono- 
logical order, without regard to the jurisdiction wherein they 
were decided. 

The first case, in point of time, is that of Faik'ney v. Reg- 
nous, 4 Burr. 2069, which was decided in 1767. This was an 
action on a bond given to secure payment of money advanced 
by the plaintiff for the defendant. Defense, that the money 
was paid for compounding and making up differences in cer- 
tain stock jobbing transactions which were prohibited by 
statute, 7 Geo. 2, c. 8. Lord Mansfield held " that this plea 
is no defense to the action. The offense relied upon as fur- 
nishing a ground of defense, is not malum in w; 'tis only 
prohibited by this act of parliament." The three other judg- 
es concurred. It is possible that this decision was based 
upon the doctrine laid down in Mr. Justice Blackstone's 
work a few years previously, though of this there is no evi- 
dence. 

The question did not again arise until 1790, in the case of 
Petrie v. Hannay, 3 T. R. 418. The parties had jointly en- 
gaged in an illegal stock- jobbing transaction and had em- 
ployed a broker to settle differences. Plaintiff paid the bro- 
ker the entire amount of their joint losses, with the consent 
and privity of the defendant, and was allowed to recover a 
moiety from defendant. The decision seems to have been 
based on the authority of Faikney v. Reynous, and though 
there was some discussion of malum in se and malum pro- 
hibitum, it may be assumed the decision would have been oth- 
erwise, had not the Judges considered themselves bound by 
the authority of that case. 

Mitchell v. Cockburn, 2 H. Bl. 379 (1794), was an action 
brought for the recovery of money paid by Robertson as loss- 

1 6 Am. Law Rev. 724. 
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es on policies of insurance. written by him in his own name, 
but acting for a secret partnership of which Tyler was a 
member. The statute 6 Geo. 1, c. 18, gave the exclusive 
right to insure on joint stock to two certain corporations, and 
made all other partnerships for the purpose of writing insur- 
ance illegal, and policies written by them void. Held, there 
could be no recovery, as that would go to defeat the intent of 
the statute. 

In Steers v. Lashley, 6 T. R. 60, (1795.) the plaintiff was 
not allowed to recover on a bill of exchange accepted by de- 
fendant and endorsed to plaintiff by a broker who had paid 
money for defendant on an illegal stock jobbing transaction, 
and for which payments the bill was accepted. Lord Ken- 
yon did not directly overrule the case of Petrie v. Hannay, 
but endeavored to distinguish between the cases, saying, " if 
plaintiff had lent this money to defendant to pay differences 
aud had afterwards received the bill in question for that sum, 
then according to the principle established in Petrie v. Han- 
nay, he might have recovered. But here the bill, on which 
the action is brought, was given for these very differences: 
and therefore Wilson (the broker) himself could not have en- 
forced payment of it." 

Booth v. Hodgson, 6 T. R. 405, (1796.) A, B and C entered 
iuto a partnership to carry on the business of insurance, con- 
trary to statute, to be conducted in the name of A. C. and 
B. collected premiums and failed to account. Held, A could 
not recover. 

Rlbbans v. Crickett. 1 Bos. & Pul. 264, (1798). It being 
unlawful for any candidate to furnish provisions to voters 
after the teste of the writ, an innkeeper who delivered provi- 
sions to voters on a candidate's order was not allowed to re- 
cover for them. Eyre C. J., said, " the contract is bottomed 
in malum prohibitum of a very serious nature in the opinion 
of the legislature; as appears by the preamble of 7 & 8 Wm. 3, 
c. 4; how, then, can we enforce a contract to do that very 
thing which is so much reprobated by the act?" 

In 1801 was decided the leading case of Aubert v. Maze, 2 
Bos. & Pull. 371. This was an action to recover money paid 
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by one of two partners for the other, on account of losses in- 
curred by them on partnership insurance, such partnerships 
being prohibited by statute. No recovery was allowed. In 
the opinion by Heath, J., this language is found; " if the con- 
cern in which the money is advanced be malum in se, it will 
not be disputed that it cannot be recovered. For if two agree 
to assassinate a person and hire a third to do it, and one of 
the two former pay the whole reward, it is clear that he can- 
not maintain an action for a moiety. Now I do not see any 
sound distinction between the case of money paid in a con- 
cern which is malum in se and money paid in a concern 
which is malum prohibitum. The latter as well as the for- 
mer tends to encourage a breach of the law. 9 ' Books, J., said, 
" I perfectly agree with my brother Heath in reprobating any 
distinction between malum prohibitum and malum in se, and 
consider it as pregnant with mischief. Every moral man is 
as much bound to obey the civil law of the land as the law 
of nature." 

In Mitchell v. Smith, 1 Binn. 110, (1804), the plaintiff was 
not allowed to recover for land in Pennsylvania, sold under a 
Connecticut title, for which the Pennsylvania statute imposed 
a penalty of $200. Held, that a contract for the doing of a 
thing prohibited by statute is equally void as if it had been 
prohibited by common law, and whether expressly prohibited 
or impliedly, by the imposition of a penalty. 

From the five cases last mentioned one would be led to 
conclude that the distinction had been utterly overthrown: 
but in the next case we find it revived, not in all its pristine, 
vigor, it is true, but yet displaying considerable vitality. 
This is the case of ex parte Bulmer and Ellis, 13 Ves. Jr., 
313, (1807). On a petition for allowance on twelve promis- 
sory notes for money advanced to the insolvent, to be used in 
illegal stock- jobbing transactions, and which was misappropri- 
ated to the insolvent's own use, Lord Chancellor Erskine 
said; " Some confusion has arisen upon this subject in our 
books from stating too broadly the principle, upon which 
courts refuse their assistance! to persons, who have been en- 
gaged in illegal contracts; although, as between the parties 
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litigant, private justice is on the side of the plaintiff. It is 
said, that, if a plaintiff cannot open his case without showing 
that he has broken the law, the Court will not assist him; 
whatever his claim in justice may be on the defendant. But 
this proposition is much too large and general; and is not at 
all supported by the authorities. The case may be so con- 
nected with illegal transactions, that it may be impossible to 
disconnect it from them; but if the illegality be malum pro- 
hibitum only, the plaintiff may recover, unless it be directly 
on the contract precluded. This is clearly established by the 
case of Faiknry v. Reymms; 1 the principle of which, though 
doubted by a high authority, 2 has stood its ground whenever 
it has been questioned; and must be taken to be the law." 

In ex parte Daniclk, 14 Ves.Jr. 191, which was an action to 
recover money paid on account of another in settling differ- 
ences in stockjobbing transactions prohibited by statute, a 
compromise having been effected, no decision was necessary, 
but the Lord Chancellor (Eldon) took occassion to express 
his disapprobation of the doctrine of the cases of Faikney v. 
RcynouSy and Petrie v. Hannay, and intimated that he could 
see no sound foundation for a distinction between acts mala 
in se and mala, prohibita. The same views were adopted by 
another eminent English authority in the case of Law v. 
Hodgson, 2 Camp. 147. (1809). Under the statute of 17 
Geo. 3, C. 42, which prohibited under penalty the manufac- 
ture and sale of bricks smaller than the specified dimensions, 
it was held that one who had made and sold bricks not con- 
forming to the requirements of the statute, could not recover 
the price. Lord Ellenborough observed that " the best way 
to enforce an observance of the statute, was to prevent the 
violation of it from being profitable." A statute prohibited 
brewers from using anything but malt and hops in the man- 
ufacture of beer. In Langton v. Hughes, 1 Maule & S. 
593, (1813), a druggist who sold a brewer some drugs, know- 
ing they were to be used in the adulteration of beer, was not 
allowed to recover their value. Several cases have decided 

1 4 Burr, 2069. 

'Lord Eidon in ex parte Daniells, 14 Ves. Jr. 191. 
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that where a statute prohibited the maintenance of lotteries, 
(which are not mala in se) no recovery could be had for the 
price of tickets sold. 4 S. & R. 150, (1818); 2 A. K. Marsh. 
208, (1820); 4 N. H. 285, (1828). Among the leading Eng- 
lish cases on the subject is tljat of Caiman v. Bryce, 3 B. & 
Aid. 179, (1819). In this case the doctrine was laid down, 
that money loaned to, and used by the borrower, for the ex- 
press purpose of settling losses on illegal stockjobbing trans- 
actions, can not be recovered by the lender, even if he was 
not a party to the illegal transaction. Abbott, C. J., in giv- 
ing the decision of the court says, " the distinction taken in 
former cases between malum prohibitum and malum in se 
was expressly disallowed in the case of Aubert v. Maze. In- 
deed, we think no such distinction can be allowed in a court 
of law ; the court is bound, in the administration of the law, 
to consider every act unlawful which the law has prohibited 
to be done." 

In the case of Coates v. Hatton, decided at nisi prius in 
1821 and reported in 3 Starkie, 61, the defendant had retain- 
ed the plaintiff to run a race for him, which the plaintiff had 
accordingly done; but it appeared that the race was an illegal 
one and plaintiff was held not entitled to recover. 

Wheeler v. Russell, 17 Mass. 258, (1821) was an action to 
recover the price of some shingles sold. Defense, that the 
shingles were not of the dimensions required by statute. 
Judgment for defendant. 

The last of the great English cases on this topic is Bevsley 
v. Bignold,5B& Aid. 335, (1822). This was an action by 
plaintiffs, who were printers, to recover for printing a pam- 
phlet entitled " an Elucidation of the system of Fire and 
Life Insurance." Part of the charge was for printing and 
part for paper. On the trial, it appeared that the pamphlet 
purported to be printed by Pinnock & Maunder, 267 Strand, 
and not by plaintiffs. The statute 39 Geo. 3, C. 79, § 27, 
having provided "that every person who shall print any 
paper or book whatsoever, which shall be meant or intended 
to be published or dispersed, whether the same shall be sold 
or given away, shall print upon the front of every such pa- 
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per, . . . his or her name, and the name of the city, 
etc.; . . . And every person who shall omit so to print 
his name and place of abode . . . shall for every copy 
of such paper so published and dispersed by him, forfeit and 
pay the sum of £20," the plaintiff was nonsuited. Mr. Jus- 
tice Best, in his opinion, made the following observations on 
some of the arguments advanced by plaintiff's counsel: — 
" The distinction between mala prohibiia and mala in 8e has 
been long since exploded. It was not founded on any sound 
principle, for it is equally unfit, that a man should be 
allowed to take advantage of what the law says he ought not 
to do, whether the thing be prohibited because it is against 
good morals or whether it be prohibited because it is against 
the interest of the state." Under ths statute of Virginia 
which prohibited unchartered banks from doing business, in 
Wilson v. Spencer, 1 Rand. 76, (1822), an unchartered bank 
was not allowed to recover on a bond given for its notes. In 
Sharpev. Feese, 9 N. J. Law, 352, (1828), the court lays 
down the broad proposition, which on principle seems to me 
sound, that "an attempt to contravene the policy of a public 
statute is illegal, though the statute contains no express pro- 
hibition of such attempt; and the law will not enforce a con- 
tract founded on such an attempt." 

On the question of whether statutes regulating the liquor 
traffic are to be construed as avoiding contracts made in viol- 
ation of their provisions, there appears to be considerable di- 
versity of opinion, even in parallel cases. Thus, in Brown v. 
Duncan. 10 B. & C. 93, (1829), it was held that the statute 
4 Geo. 4, C. 94, § 31, -imposing a penalty of £200. on any dis- 
tiller who should engage in the retail liquor trade within two 
miles of hia distillery, was merely a revenue regulation, and 
did not prevent the distiller from recovering the price of 
liquor sold by him at retail, in contravention of the statute. 
Just why the liquor traffic should be considered as standing 
on a different footing in this respect, than other lines of bus- 
iness, it is hard to see; the decision in this case certainly 
seems to conflict with the weight of authority in similar 
cases. The Supreme Court of New Hampshire took a direct- 
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ly opposite view in the case of Lewis v. Welch, 14 N. H. 294, 
(1843). In this case it was held that the statute of July 4, 
1838, imposing a penalty upon any person who shall sell 
spirituous liquors without license, makes the contract of sale 
by an unlicensed vendor illegal, apd no recovery is allowed 
thereon. And so far as the eifect of such statute is con- 
cerned, there is no distinction between mala prohibit a and 
mala in se. In Bank of U. S. v. Owens et. (d., 2 Pet. 527,' 
(1829), the Supreme Court of the United States held that 
where a bank discounted a- note at a usurious rate of interest, 
contrary to the statute, the bank was not entitled to recover 
on the note. And in New York, in the case of Pennington 
v Townsend, 7 Wend. 276, (1831), it was decided- that under 
the statute prohibiting all persons and associations from en- 
gaging in the banking business in the state, without author- 
ity, a foreign corporation violating the act could not recover 
on a check discounted by it; and the court lays down the 
general doctrine that, " so far as civil rights and remedies are 
concerned, there is no distinction between an act malum 
prohibitum and malum in se. Both are equally forbidden and 
unlawful; and I will add, both are immoral, and cannot be 
the foundation of a civil right that will be enforced in a 
court of justice." 

One of the most interesting and instructive cases that have 
been decided by the American Courts is that of Warren v. 
Manufacturers' Insurance Co., 13 Pick. 518, (1832). This 
was an action to recover on a policy of marine insurance. 
The defense was that plaintiff had not complied with U. S. 
statute 1790, - c. 56, §9, which provided that "every vessel 
bound on.a journey across the Atlantic shall have on board, 
well secured under deck, at least 60 gallons of water for every 
person on board, and in case the crew of any vessel not so 
provided shall be put on short allowance, they shall be enti- 
tled to an additional day's wages for every day they shall be so 
put on short allowance." The jury found that the water had 
not been put under deck, but a sufficient quantity had been 
carried above deck. Judgment was given for the plaintiff, 
and the court, in its opinion by Wilde, J., says: "the general 
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principle, that a contract founded on an illegal consideration 
or which is made for the purpose of furthering any matter or 
thing prohibited by statute, or to aid or assist any party 
therein is void as being against the policy of the law. is well 
established, but it has exceptions and this case falls within 
one of the exceptions. The rule applies to every contract 
which is founded on a transaction malum in se, or which is 
prohibited by statute on the ground of public policy; but 
where a contract is founded on a transaction which is pro- 
hibited for the benefit of a particular individual or individu- 
als, and has no influence on the public welfare, such contract 
is not absolutely void, but only voidable by the party for 
whose benefit the prohibition is introduced. So where an 
act is enjoined under a penalty, and a contract is remotely or 
incidentally connected with the omission to do and perform 
the act enjoined, the contract is not necessarily void." 

A leading case, and one often cited is that of the Common- 
wealth v. Willard, 22 Pick. 476, (1839). It was there held 
that under ordinary circumstances, the purchaser of liquor 
sold in violation of statute, does not subject himself to a pen- 
alty either at common law, as inducing the seller to commit a 
misdemeanor, or under the statute. The eminent and learned 
Chief Justice Shaw, rendered the decision of the court, and 
from his opinion, I have taken the following excerpt; — "it is 
difficult to draw any precise line of distinction between the 
cases in which the law holds it a misdemeanor to counsel, en- 
tice or induce another to commit a crime, and where it does 
not. In general it has been considered as applying to cases 
of felony, though it has been held that it does not depend on 
the mere legal and technical distinction between felony and 
misdemeanor. One consideration, however, is manifest in all 
the cases, and that is, that the offense proposed to be com- 
mitted by the counsel, advice or enticement of another, is of 
a high and aggravated character, tending to breaches of 
the peace or other great disorder and violence, being what 
are usually considered mala in se or criminal in themselves, 
in contradistinction to mala prohibita, or acts otherwise in- 
different than as they are restrained by positive law." The 
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decision in this case has been very generally followed, other 
cases in which the principle has been enunciated in substan- 
tially the same language being, State v. Boden, 37 Minn. 212: 
Harney v. State, 8 Lea 113; Page v. State, 11 Lea 202; and 
State v. Rand, 51 N. H, 361. In the last named case, Smith, 
J., observed, " in cases of mala prohibita, the fact that the 
penalty is in terms imposed on only one of two parties whose 
concurrence is requisite to the commission of the offense, and 
that the statute was made for the protection of the other par- 
ty, who is generally regarded as the less culpable of the two", 
has repeatedly been considered good ground for giving the 
statute a construction exempting the party not named, from 
criminal liability." 

Iji the case of the Inhabitants of Lowell v, Boston & Low- 
ell R. R. Co., 23 Pick. 24, (1839), we find still another phase 
of the question under discussion illustrated. The city of 
Lowell had been mulcted in damages for personal injury sus- 
tained by a party who had fallen into a cut made by the Rail 
Road Co. across a highway. The city in turn sued the Rail 
Road Co. to recover the amount of the verdict against it. It 
was shown that both plaintiff and defendant had been guilty 
of negligence, but the culpability of defendant was greater 
than that of plaintiff, and judgment was given for the plain- 
tiff. Mr. Justice Wilde, in an elaborate opinion lays down 
the proposition that, " our law, however, does not in every 
case disallow an action by one wrong-doer against another, to 
recover damages incurred in consequence of their joint of- 
fense. The rule is in pari delicto potior est conditio defen- 
dentis. If the parties are not equally criminal, the principal 
delinquent may be held responsible to his co-delinquent for 
damages incurred by their joint offence. In respect to of- 
fences, in which is involved any moral delinquency or turpi- 
tude, all parties are deemed equally guilty, and courts will 
not inquire into their relative guilt. But where the offense 
is malum prohibitum, and is in no respect immoral, it is not 
against the policy of the law to inquire into the relative de- 
linquency of the parties, and to administer justice between 
them, although both parties are wrongdoers." 
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The Court of Pennsylvania has always repudiated any dis- 
tinction between malum in se and malum prohibitum, as will 
appear from the four cases following. In Columbia Bank & 
Bridge Co., v. HahUwutn, 7 W. & S. 233 (1844) it was held 
that a bond given to a stockholder to indemnify him for giv- 
ing up to the winner, money deposited as a bet upon an elec- 
tion, was void and there could be no recovery upon it. The 
court expressed its opinion in language that leaves no room 
for doubt as to its position on this question. " The case of 
Faikney v. Reyuous has been cited and reli«-d on. Great 
names have often, in courts as well as out of them, given cur- 
rency to opinions which will not bear examination. The dis- 
tinction there taken between acts mala in se and mala pro- 
It ibita, when applied to actions in court on contracts is con- 
trary to . . . the settled law of England and of this 
state." 

A statute of Pennsylvania prohibited banks from lending 
money on other than personal security. In Fowler v. Scully, 
72 Penn. St. 456, (1872), it was held that a mortgage given 
to a bank was void and could not be sued upon, In Holt v. 
Green, 73 Penn. St. 198, (1873), the plaintiif, who had not 
complied with a United States Statute requiring commercial 
brokers to take out a license, was not allowed to recover com- 
missions on sales made by him. The rule is expressly laid 
down that in Pennsylvania there is no distinction whether 
the contract is malum prohibitum or malum in se. Shars- 
wood and Williams, JJ., dissented. 

Again it was held in Thome v. Traveler's Insurance Co. 
80 Penn. St. 15, (1875), that under a statute requiring for- 
eign insurance companies to appoint General Agents and 
have them licensed, and Thorne was so appointed but not li- 
censed, the Company could not recover on his bond of surety. 

The court of New Hampshire seems to have taken an 
equally positive stand. Where a statute prohibited offering 
for sale or shipping for exportation any pressed hay not 
branded with the name and address of the vendor, it was 
held in Brackett v. Hoyt, 29 N. H. 264, (1854), that the 
vendor of hay not complying with these requirements could 
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not recover the price of the same. The case of Tracy v. 
Talmage, 14 N. Y. 162 (1856), was an action against the 
receiver of an insolvent bank & on time paper issued by the 
bank in violation of statute, but on a contract otherwise 
valid. The action was sustained, and in his' opinion, Selden, 
J., rested the decision on the ground' that " the cases in 
which the courts will give relief to one of the parties on the 
ground that he is not in pari delicto form an independent 
class, entirely distinct from those cases which rest upon a 
disaffirmance of the contract before it is executed. It is 
essential to both classes that the contract be merely malum 
'prohibitum. If malum in se the courts will in no case inter- 
fere to relieve either party from any of its consequences." 

In a case decided in the Federal court for the district of 
Oregon in 1864, (The Pioneer, Deady 72), it was held that a 
party acting as engineer on a steamboat without a license, 
contrary to the statute, could not recover his wages. In 
Shoemaker v. National Meek. Bank, 2 Abbott U. S. 416, 
(1869), it was held that a loan made by a national bank in 
excess of the amount allowed by the national banking act, 
was not void on that account. 

In Alabama it is held that a contract founded on an act 
prohibited by statute is void. Woods v. Armstrong, 54 Ala 
150, (1875), was a case where guano had been sold without 
being inspected and branded by the state inspector, contrary 
to the statute. The contract was held void and no recovery 
allowed. A uniform course of decisions in similar cases has 
firmly established this doctrine in this state. 1 And in the 
following English cases, where coal was sold without being 
weighed by a public weigher, (4 C. B. 375); tobacco, with- 
out a license, (14 M. & W. 452) and where a conveyancer 
was not licensed as required by statute, (10 Ex. 293); in 
none of these cases was recovery allowed. In Iowa, under a 
statute requiring certain parts of the tumbling rods etc., of a 
threshing machine to be boxed, under penalty, it was held, 
(Dillon v. Allen, 46 Iowa, 299, 1877), that to operate a 
threshing machine not conforming to these requirements was 
1 5 Ala. 468; 6 id. 16; 10 id. 566; 9 id. 200; IS id. 406; SO id. 591; 32 id. 86. 
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illegal and the owner could not recover for work done. In 
Eiwll v. Daggs, 108 U. S. 143, (1882), on a question arising 
under a statute of Texas, which provided that all contracts 
specifying a greater rate of interest than twelve per cent., 
should be void and of no eifect for the whole of the premium 
or interest only, Mr. Justice Matthews said, " the true con- 
struction of the statute is that such a contract is voidable but 
not absolutely void. A distinction is made between between 
acts which are mala in se, which are generally regarded as 
absolutely void, in the sense that no right or claim can be 
derived them; and acts which are mala prohibiten which are 
void or voidable according to the nature of the act prohibi- 
ted." 

The most recent decision in which note is taken of a 
possible distinction, is in the case of Duval v. Wellman, 124 
N. Y. 156. This was an action to recover fees paid to a 
marriage broker. Plaintiif was allowed to recover on the 
ground, as stated by Story, J., that fc< it is not sufficient for 
the defendant to show merely that the other contracting par- 
ty is particeps crimiuis, but it must appear that both are 
equal in guilt unless the contract be malum in se, in which 
case the maxim Ex dolo malo rum oritur actio, is of univer- 
sal application." 

From the authorities reviewed, it will be seen that it is 
somewhat difficult to deduce any general principles which 
shall be always and everywhere applicable. In a general 
way it may be said that the courts look with disfavor on any 
attempt to distinguish between acts mala in se and mala 
■jrrohibita; that in some jurisdictions such a distinction is 
totally repudiated; and that in those jurisdictions which do 
recognize it, the instances in which it is allowed are excep- 
tions to the general rule. Those exceptions may be sum- 
marized briefly thus: — 

A contract founded on an act malum in se is void; but 

If the act is merely malum prohibitum the contract may or 
may not be void according to the nature or reason of the 
statute prohibiting it. Thus if the prohibition is on the 
ground of public policy the contract is void, but if the pro- 
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hibition is merely for the benefit of a particular^ person or 
class of persons, the contract is not void, but may be avoided 
by the party for whose benefit the act is prohibited. So 
where a contract is founded on malum prohibitum and the 
parties are not in pari delicto, the less culpable party may 
sometimes obtain relief, but if founded on malum in se the 
courts will in no way interfere to afford relief to either 
party. 

Where two or more persons have committed a tort for 
which damages are recovered against one; if the act was 
malum in se, he cannot sue his joint tort feasor; but if the 
act was merely malum prohibitum and damages are recover- 
ed against one of the parties, he may, if he was less culpable 
than his joint tort feasor, recover the amount of such dama- 
ges from him. 

One who induces another to commit an act malum in m is 
guilty of a crime; but he who entices or abets another in the 
commission of an act malum prohibitum is not necessarily a 
law breaker, unless the statute plainly so intends. 

Finally, it may be remarked that there does not seem to be 
any sound reason for allowing such a distinction to relieve 
law breakers from the consequences of their acts. If a thing 
is prohibibited by statute, it is the duty of law-abiding citi- 
zens to refrain from doing that thing. To paraphrase the 
remark of Lord Ellenborough. " the best way to enforce an 
observance of the law is to enforce it." 

William Rothmann. 



GOVERNMENT BY STATUTE. 

Statutes have incorporated a new element into the law; 
they have hampered its principles with technicalities, have 
burdened the spirit with an unwielding and insufficient body, 
and have endeavored to embody legislative intent into accu- 
rate maxims. The formulation of statutes is an effort to ex- 
press in a set form of words the entire principle which it is 
intended to represent and yet to set forth its teachings so 
clearly and explicitly as to afford an adequate remedy for 
each of the specific circumstances that appeal to it for ad- 
justment. No word in our language is coextensive with the 
idea for which it is a symbol and, therefore, we must hope in 
vain if we expect any law-making body to enunciate in a 
stiff, rigid, formal phrase a broad, elastic, and all-sufficient 
principle of right and wrong. 

This inherent defect in the letter of our legislative enact- 
ments has been the direct cause of many evils during the his- 
tory of our past legislation. It has given rise to the trying 
task of our judiciaries, whose duty it is to properly interpret 
the provision and apply the principle to the peculiar and 
specific circumstances that ask its decision. There is never* 
ending litigation to determine, if possible, just what is with- 
in the statute and what is without its provisions. So that, 
often times, the important question is not so much what is 
the statute as what is the interpretation the courts have put 
upon it. This discrepancy which necessitates the interpre- 
tation of the adopted rules into the intention of the legisla- 
ture gives our law a degree of uncertainty and vagueness 
that it was the designed purpose of our ancestors, who 
framed our constitution, to prevent. 

The difficulty of properly construing and applying our 
statutes is very forcibly illustrated by the decisions of our 
Supreme Courts upon this subject. From a few Illinois de- 
cisions we learn that they [statutes] must be construed 
strictly when they are in derogation of the common rights of 
the citizens 1 ; they will not change the cftmmon law to a 

1 Bothbergfr v. Dupuy, 64 111. 402. 
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further degree than they clearly express 1 ; no construction 
Trill be given them that contravenes the spirit and policy of 
our laws *; nor that imposes an impossibility as a condi- 
tion to the assertion of an admitted right'; they must ac- 
cord with the paramount law of the constitution 4 ; and 
must be interpreted with reference to the intention of the 
legislature heedless of the expression used 5 ; finally, we 
are informed that when the statute is plain and unambigu- 
ous that there is no room for construction.* 

Being highly technical in their nature, there has arisen a 
spirited contest between the skill of legislatures which en- 
deavor to remedy existing, evils by means of statutes and the 
ingenuity of the legal profession who apply every device 
known to man to evade its operation by discovering some 
flaw in the literal expression. The extent and success of these 
efforts toward evasion are clearly manifest to the close ob- 
server. He will notice that though there are statutes in 
many, perhaps all, the states that are directed against monop- 
olies, trusts, Boards of Trade, etc., and yet he sees them, on 
every side, flourishing and increasing in number and power. 
This condition has led ^ well-informed authorities to doubt 
whether any of the repeated legislation against these gigan- 
tic organizations has caused them much more inconvenience 
than a meeting of the; directors, or a dissolution # to re-appear 
in another form , and under another guise. 

One of the most common methods by which statutes are 
avoided is by an obedience to the literal requirements and an 
indirect evasion of its spirit and real intention. A note 
worthy illustration of this is furnished by an avoidance of 
the Statute De Donis Gonditionalibus, 13 Edw. I c I. This 
statute decreed that when an estate was given to & man and 
the heirs of his body, that the heirs took vested remainders, 

1 Bank*. McCrea, 106 id 281. 
' Gage v. Smith, 79 id 219. 

* People y. Admire, 89 id 251. 

4 People v. Peacock, 98 id 172. 

5 Hamilton v. Illinois, 102 id 367. 

• Ottowa, etc., v. Downey, 127 id 201. 
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and its object was to prevent the tenant alienating the estate 
and barring his heir's interest in the land. 

The courts in interpreting this enactment decided that if 
the tenant«in«tail left assets, or lands of an equal value to his 
heirs that they were compelled to submit to the alienation. 
This seemed fair enough, but in Taltarum's case, decided 
in the twelfth year of King Edward IV , the father was 
allowed to alien the land and leave his issue a judgment for 
an amount equal to the value of the estate. Soon after this, 
the tenant&in-tail conveyed their estates freely and left the 
issue a worthless judgment for an amount equal to the value 
of the land Thus they avoided the statute in its real pur- 
pose and intent while obeying the requirement of leaving the 
heir a right — though worthless— to recover the value of the 
inheritance. 

Many statutes are too narrow to accomplish their purpose, 
and thus we have a loop- hole which serves as an avenue of 
escape*for many evils that the statute was intended to reme- 
dy. During the twenty-seventh year of King Henry VIII., 
an Act of Parliament was passed to prevent the secret aliena- 
tion of landed estates by requiring every bargain and sale of 
an estate of freehold to be enrolled in the public records. 
Before long it was noticed that the statute spoke only of the 
sale of estates of freehold, and a valid and secret transfer 
was effected by a bargain and sale of a teim cf years (not an 
estate of freehold) and a rcl-caar of the reversion. 

Again the statutes of the different states are not uniform. 
Thus the conditions and requirements of obtaining a charter 
for a corporation are so varied that incorporators find it con- 
venient to leave the state where they intend to transact busi- 
ness and go into another state- -New Jersey and West Vir- 
ginia seem to be popular— to obtain their franchise. Then 
by taking advantage of the comity existing between the 
states, whereby one state acknowledges the validity of acts 
done by the other, they come back into the other state to car- 
ry on the purposes of incorporation. (Demarest v. Flack, 
128 N. Y. 205). 

The failure of statutes to properly govern the citizens is 
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clearly demonstrated by the unnumbered provisions in our 
books, to-day, that are known as " dead letters." They are 
now obsolete because the condition that called them into ex- 
istence has been removed, or, perhaps have never been en- 
forced as they do not voice the demands of the people nor do 
not accord with the policy of our laws. We find one statute 
repealing another, a third one qualified and two others con- 
tradictory. They are often inconsistent and ambiguous. 
They are actuated by motives pure and impure, they are 
tinged with the prejudice of the times and are mblded by the 
demands of a passionate public. They are too general to be 
just. Aiming at the greatest good to the greatest number we 
find them working hardships in specific instances. The im- 
pression is abroad that our legislatures are corrupt and their 
deliberations savor of special privileges and innovations upon 
public rights. These considerations lead us to doubt, and 
the past confirms our belief, that in many respects, at least, 
government by statute has not been a success. 

They are too definite, precise, and rigid; they have the 
same meaning yesterday, to-day and tomorrow; therefore, 
they cannot represent the law which is a growth, a life, a de- 
velopment. The principles of Justice are universal and eter- 
nal, but the chosen law of a nation must change with the 
varying conditions of the governed. It must broaden with 
their increased knowledge, culture and morality, soften with 
their added mercy and reason and must conform to the ever 
changing environments of the citizens within its jurisdiction. 

That is not true obedience that submits to a legislative en- 
actment, because it is such, but there must be a guidance of 
actions and performance of duties impelled by a sense of jus- 
tice. For this reason Courts of Chancery are becoming more 
efficacious than Courts of Law, — they administer general 
principles and decide their questions, having due regard for 
that which in equity and good conscience it is right that the 
parties should do, rather than requiring obedience to the law 
because it is the law. Legislative enactments are a species 
of formulated tyranny; just, perhaps, and provided by a body 
of discreet citizens, but none the less erroneous in principle 
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because they are the more humane in their requirements. 

Government by statute can never attain the highest de- 
gree of liberty, happiness and justice. That government is 
the one that governs its subjects by appealing to their innate 
ideas of right and wrong. It formulates its laws from the 
reasons and principles that are universally recognized and 
acknowledged; it cultivates the virtues and ideas of justice 
and supplants the tyranny of the sovereign with the dictation 
of the citizen's own convictions. This can never be accom- 
plished by fixed rules that exact obedience regardless of cir- 
cumstances. This rigid requirement is • a necessity for the 
control of the cruel, the unmerciful and the rebellious but the 
law must bend and rest more lightly on the humane, the con- 
scientious, the just. 

It is evident that the former usefulness and authority of 
statutory provisions is rapidly diminishing with the increas- 
ing age of our nation. Their former service was to supply 
the demand occasioned by the absence of established customs 
and to secure order and consistency of habits among the citi- 
zens. They guided the course of growing institutions and 
customs, they established fixed rules that were in accordance 
with the demands and conditions of the people, bringing har- 
mony and order out of confusion and chaos. As a whole 
they have been indispensable to the prosperity and progress 
of the past, but now as our nation grows older, its precedents 
more generally recognized, and its customs more firmly es- 
tablished, may we not expect to see further encroachments 
upon the jurisdiction of our law-making bodies? Each 
state now, has its scores, a few its hundred, volumes of deci- 
sions and precedents upon the various questions that have ap- 
pealed to their tribunals for adjudication, and in them they 
have laid broad and deep foundations for the structure of fu- 
ture requirements in litigation. Our citizens are becoming 
better informed as to the Underlying principles and teachings 
of our laws and are obeying their precepts and accepting 
their requirements. Thus, we are busy every day .writing 
and adding to the unwritten —the common—law of our na- 
tion and rapidly succeeding and displacing former legisla- 
tion. Thos. Noble Cofeb. 
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EDITORIAL AND COMMENT. 

THE LAW SCHOOL.— The Senior class is fortunate this 
year in haying very valuable work in the practice court, 
under Prof. J. D. Andrews, a recognized authority on the 
subject. A different plan has been adopted from that here- 
tofore in vogue, the aim of Prof. Andrews being to have 
every student in court all the time, and to give each one an 
opportunity to take one or more cases through all the various 
stages of an actual case. The course promises to be of very 
great practical benefit and one which no member of the class 
can afford to miss. 

* * * 

LORD BLACKBURN. -Probably the name of no Eng- 
lish judge is better known to law students than that of Lord 
Blackburn, who died last month at the age of eighty^two 
years. His judicial career began in 1859 and continued 
thirty years. He first gained prominence by his work on 
Sales, which he wrote soon after his admission to the bar, 
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and the excellence of which is said to have been principally 
instrumental in placing him upon the bench. Lord Black- 
burn gained the reputation of being one of the soundest 
reasoners among the English judges, and at the time of his 
retirement he was easily the leader of the common law judg- 
es. The great value of his opinions to the student arises 
from their clearness and accuracy. He never decided more 
than was necessary in order to properly dispose of a case, 
and therefore every statement in his opinions represents his 
well considered judgment. 



THE VIGINTILLIONTH OP THE TAX BUYER.— A 

few months ago Judge Tuley, sitting in Chancery in the Cir- 
cuit Court of Cook County, Illinois, decided that the sale of 
a vigintillionth of a ten acre tract of land at a tax sale did 
not constitute a cloud upon the title. Sperry et al. v. 

Opinion filed May 21,-95. Chicago Legal News, June 
1-95, p. 342. 

Judge Tuley said: " The mind is scarcely capable of com- 
prehending what the east vigintillionth of a ten acre tract 
would be. It certainly would not be visible to the naked eye: 
it would not be equal to a line drawn by the finest pointed 
needle ever made. Its width would be so fine that the most 
powerful magnifying glass ever made could not discover it: 
it would be utterly incapable of physical possession." 

In the light of these statements it may be interesting to 
inquire just what a vigintillionth is. 

The vigintillipns period is the 22nd period in the French 
table of the Arabic notation, which table is the one common- 
ly in use in this country. There are, by this table, three 
places or orders in each period. One vigintillion, then, is 
expressed by a figure 1 followed by 63 ciphers and a vigin- 
tillionth by a fraction having 1 as a numerator and this num- 
ber as a denominator, or decimally, by a decimal point 
followed by 62 ciphers and a 1. 

If the surface of the earth were rolled out flat and a vigin- 
tillionth sold off the east side and sold to pay the taxes of 
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the owner thereof, the purchaser at the tax sale would get a 
strip about 500 quin*decillionths of an inch wide. Hardly 
large enough for even a Pingree potato patch. 

If the holder of the fee simple title to the section of space 
between the earth and the- sun, (taken at 93,000,000 miles), 
should be unfortunate enough to be sold out to the tax buyer, 
he would, if he failed to redeem, loose title to a strip along 
one side of his holding, (say next the sun), some 140 qual 
decillionths of an inch in width. 

Or, if the " unknown owner " of the space between here 
and the nearest fixed star, (Alpha Centauri), something like 
twenty million millions of miles from the Northeast corner 
of Randolph and State Sts. should be unfortunate in his real 
estate venture and fall into the greedy hands of the tax buy- 
er, he would have to yield up dominion over a strip on the 
East side of his subdivision some 645 dio decellionths of an 
inch across. 

If the tax buyer were desirous of acquiring a vigintillionth 
as wide as one of the scratch lines of a diffraction grating, 
say one ten thousandth of an inch, the property sold would 
have to be one septen decillion, 290 quin decillion miles 
wide. This parcel of real estate would be so considerably 
sizable that a ray of blessed sunlight travelling at the rate of 
186,000 miles per second, would have to pursue its merry 
and speedy journey across the property for 215 uudecellion 
years from the time it crossed the party line on one side be- 
before it got through the fence on the other side. 

Coming back now to the original ten acre tract, we quote 
further from Judge Tuley's opinion: "a writ commanding 
the Sheriff to put a tax title buyer in possession of a vigin- 
tillionth off the east side of this tract of land, would not only 
be incapable of execution but would be an absurdity upon its 
face " to which in view of the preceding considerations we 
are prepared to give our unqualified assent. 



WILLS— The courts of New York have recently passed on 
the question as to whether the murder of a testator by a 
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devisee under his will, avoids the devise. See Ellerson v. 
Westcott, 42 N. E. 540. The Supreme Court held the devise 
void, but the Court of Appeals took the view that " the de- 
vise took effect on the the death of the testator, and trans- 
ferred the legal title and right given her by the will. The 
relief which may be obtained against her is equitable and 
injunctive. The court, in a proper action, will, by forbid- 
ding the enforcement of a legal right, prevent her from en- 
joying the fruits of her iniquity. It will not, and cannot set 
the will aside. That is valid, but it will act upon facts 
arising subsequent to its execution, and deprive her of the 
use of the property." 

The theory of the Court of Appeals seems correct. In 
such a case, the will, being properly executed and expressing 
the will of the testator, cannot be considered void. It is a 
valid will on its execution, and the subsequent act of any 
other than the testator cannot render it void. It seems a 
proper case for the application of the broad equitable princi- 
ple, that no one will be allowed to profit by his own wrong 



RECENT DECISIONS. 

Action on Joint Contract — Effect of Death of One Defendant. — Where an 
action of assumpsit is commenced against two joint defendants, and one 
of such defendants dies before verdict, the suit abates as to such deceased 
defendant, and cannot be carried on against the perional representatives 
and survivor jointly. Henning v. Farnsworth, 28 S. £., 6fi3, (W. Va.). 

The reason of the decision, as stated by Brannon, J., is that the judg- 
ment would be payable de bonis propriis as to the living defendant, and 
de bonis testatoris as to the personal representatives of the deceased party 
and there cannot be two such judgments in one action. 

Alteration of Note. — An innocent purchaser of a note, which, after its 
delivery, was altered by inserting the word "ten" in a blank left for in- 
serting the rate of interest, cannot recover, if there was an agreement 
between the maker and payee that no interest should be charged. Derr 
v. Keouyh, 65 N. W., 839, (la.). 

Assignment by Husband to Wife. — "A written assignment from hus- 
band to wife confers on her daring coverture the equitable and bene- 
ficial interest, and at his death the legal title, and is therefore admissible 
as evidence to prove her title in a joint suit that 4ias survived to her by 
reason of his death." Hunter v. Strider's adm'x, 28 S. E., 567, (W. Va.). 

Constitutional Law — Peddler's License — Pub. Acts 1898, p. 271, c. 121, 
entitled "an act concerning sales of merchandise by itinerant peddlers," 
providing that city and town authorities may issue licenses to such per- 
sons as they find proper to engage in a temporary or transient business, 
for the sale of goods, wares, and merchandise, for a term not exceeding a 
year, on applicant pacing a fee not less than $1.00, not more than 
$100.00, as. the authorities may direct, and making it a misdemeanor to 
engage in any such business, except in the sale of farm and sea products, 
without a license, being a trade regulation of harmless business, author- 
izing the granting of exclusive privileges at the discretion of the author- 
ities, violates Bill of Rights, Section 1, declaring all men equal in rights, 
and that no man or set of men are entitled to exclusive privileges from 
the community. State v. Conlon, 88 Atl., 519, (Conn.). 

Contract.— Under a contract between a city and a water company, by 
which the latter agrees to supply the city with ' water sufficient for. fire 
purposes, an individual citizen whose property has been destroyed by 
fire through the alleged neglect of the water company in complying with 
the terms of such contract, has no right ef action against the company. 
Bush v. Artesian H. & C. Co., 48 Pao. 69, (Id.). 

Conveyance — Action to Set Aside. — (1) One who purchases land, know- 
ing that another claims title thereto under a mortgage procured by false 
representations, cannot attack the mortgage on the ground of such rep- 
resentations. 
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(2) A purchaser of laud cannot attack a prior mortgage of which 
he had knowledge at the time of the purchase, on the ground that it 
was made to defraud the mortgagor's creditors, where he is not one of 
such creditors. Pass v. Lynch, 28 S. E., 857, (tf . C:). 

Corporations, — Whlre an association was recognized by the public au- 
thorities as a duly organized corporation, and did busiuess as such, a 
creditor who dealt with it as a corporation cannot attack it* corporate 
existence and hold its stockholders liable as partners. A. M, db Q. B. Co. 
v. Bulkeley, 65 K. W., 291, (Mich.). 

Criminal Law — Verdict — It is not error to overrule a motion for a new 
trial based upon the single ground that the verdict does not oontain the 
verb " find," but reads, " We the jury the defendaut guilty as charged in 
the information." State v. Wade.— 42 Pao. 858, (Kas.). 

Dower — Partnerships Realty. — The widow of a deceased member of an 
insolvent partnership is not entitled to dower in the partnership realty, 
nor to have said realty taken into consideration in estimating her dower. 

The partnership being insolvent, the real estate owned by the partner- 
ship will be considered personalty for the • ayuient of debts. Sparger v. 
Moore, 28 S. £., 859, (N.£.). 

Evidence, — In an action for injuries to au employee in a miue, it is not 
competent to show that no accident had ever before happened in the 
mine. Burgess v. Sulphur Ore Co., 42 N. E., 601. (Mass.). 

Evidence — Opinion. — The fact that a witness is not in the real estate 
business for himself will not of itself exclude his opinion as to the value 
of real estate, he being otherwise competent. Teele v. City of Boston, 42 
N. E. 508, (Mass.). 

Evidence — Privileged Communications. — Where a patient, who has been 
attended by two physicians at the same consultation, in regard to inju- 
ries received by her in an nccidei.t. calls one of the phyhiciftiis to testify 
in regard to the nature ol the injuries, she waives thereby her statutory 
right to demand that the other physician shall not testify. Morris v. New 
York O. db W. By. Co., 42 N. E. 410, (N. Y.). 

Evideuce- -Proof by Resemblance.- Evidence of family resemblance, by 
view and comparison by the jury, is admissible in proof of the paternity 
of a child which has attained an age when its features have assumed some 
degree of maturity and permai:euce: and, where the putative father is 
dead, a photograph, proven to be a good likeness of him, is admissible 
in evidence for the purpose of comparison with the child in court. Short- 
en v. Judd, 42 Pao. 887, (Kas.). . 

Evidence — Refreshing Recollection. — Where a Witness reiers to checks to 
refresh his memory as to specific amounts loaned, aud the checks are 
marked for identification but are not put in evidence, a reference to them 
by counsel in his argumeut before the jury will be ground for reversal. 
Cohen v. Drake, 42 Pac. 529, (Wash.). 
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Evidence —Refreshing Recollection, — A witness may refresh his memory 
from memoranda made after commencement of suit from old books, on 
testifying that he made the entries, and knew them to be correct, though 
he has, on being duly notified, failed to produce such books on the trial. 
Faver v. Bowers, 38 S. W. 181, (Tex.). 

Fixtures. — A parol contract for the sale of machinery where there is no 
delivery or part performance, is void under the Statute of Frauds. Hud- 
son v. Emmons, 65 N. W. 642, (Mich.). 

Homestead — Mortgage by Husband and Wife. — A mortgage by a hus- 
band and wife of their homestead to secure a debt of the husband is void. 
Odum v. Menafee, 88 S. W. 12 (Tex.). 

Insurance — Employer's Liability. — Where a company insures an employ- 
er against loss in suits for damages for personal injuries sustained by 
employees, and the employer fails, the right to the indemnity does not 
pass to the assignee, but belongs to the employee who has recovered 
judgment against the employer for his injuries, and such employee may 
intervene in a suit on the indemnity contract by employer against insur- 
ance company, and recover judgment against the insuranoe company. 
Anoka L. Co. v. Fid. db Cos. Co., 66 N. W. 868, (Minn.). 

Insurance — Proof of Death. — In an action on a life policy, evidence that 
the insured, a man of industrious habits, and with happy home relations, 
left home on a short hunting trip, stating that he intended to hire a boat 
for the purpose, and has not been seen for two years; that a boat was 
found shortly afterwards, with certain articles in it, but no evidence to 
connect either with the insured ; that his wife and daughter believe him 
to be dead, — is insufficient to establish his death. Martin v. Union MuL 
Life Ins. Co., 48 Pac 58, (Wash.). 

Interstate Commerce — Peddler's License. — On a trial for peddling with- 
out a license, in violation of an ordinance, it appeared that a firm doing 
business, from New York, through the various states, had a general agent 
and distributing agents in the state, of whom defendant was one. The 
distributing agents sent their orders to the general agent, who forwarded 
them to New York, and received the goods from there. He repacked and 
sent them to the distributing agents, who delivered them to their custom- 
ers. Held, that defendant was engaged in interstate commerce, and was 
not subject to the ordinance. City of Huntington v. Afanon, 42 N. £. 468, 
(Ind.). 

Judgments — Enjoining Enforcement. — A judgment regularly rendered, 
even by default, is binding upon parties and privies; and that the cause 
of action was the failure to pay a promissory note founded on a gamb- 
ling consideration is no such exception to the general rule as will author- 
ize a court of equity, after judgment, to interfere by injunction with its 
enforcement. Owens v. Van Winkle Gin db Machinery Co., 2B S. £. 416, 
(Ga.). 
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Judgments — Foreign Courts.— A. judgment rendered in Illinois against a 
New York corporation after it had been dissolved, is void, and neither 
the principle of comity, nor the constitution of the United States, requir- 
ing full faith and credit to be given to judgments of other states, re- 
quires the courts of New York to give effect to such judgment, though by 
the laws of Illinois the judgment is valid therein. Rogers v. Adriatic Ins. 
Co., 42 N E., 6i5, (N. Y.). 

Married Women — Damages for Personal Injuries. — Where the statute 
enables a married woman to use her time for the purpose of earning mo- 
ney on her separate account, the impairment of her capacity to labor 
may be considered as an element of damages in an action by her for per- 
sonal injuries. Harmon v. Old Colony By. Co.. 42 N. E., 505, (Mass.) 

Master and Servant — Contract of Employment. — A contract for services 
at a specified rate per year, not specifying any tiiue of employment, is 
not a contract for a year, but one to pay for services actually rendered 
at the specified rate, determinable at the will of either party. Martin v. 
New York Life Ins. Co., 42 N. E., 416, (N. Y.). 

Mortgages — Priority of Lien. — Where several mortgages are executed 
simultaneously, or as nearly so in point of time as is physically possible, 
each mortgagee knowing at the time of the execution and delivery, of 
the mortgages to others, the mere fact that one of the mortgages vras ac- 
tually filed for record before another, did not give the former any prior- 
ity of lien over the latter. Lampkin v. First Nat. Bank, 28 S. E., 390, 
(Git.)- 

Municipal Corporation — Construction of Charter. — While a fair con- 
struction is to be given to the charter of a corporation, any reasonable 
doubt concerning the existence of a power is to be resolved against the 
corporation. Jacksonville Electric+jjight Co. v. City of Jacksonville, 18 So., 
677, (Fla.). 

Municipal Corporations — Defective Waterworks. — The power conferred 
upon incorporated villages to establish and maintain systems of water- 
works, is of a public and governmental nature, although water rents are 
paid by the people, and hence such municipalities are not liable for loss 
of property by fire, owing to defective condition of the waterworks. 
Springfield Fire db Marine Ins. Co. v. Village of Keesville, 42 N. E., 405, 
(N. Y.). 

Negligence — Defective Sidewalk. — In a sidewalk of stone flagging, the 
edges of the flags had broken oft* leaving a hole in the centre of the walk 
2% inches deep, and 7 inches by 2 feet in area, which had remained in 
that condition for four years. The plaintiff without negligence on her 
part stepped into the hole, was thrown, and sustained severe injuries. 
Held that, as a matter of law, the city was not liable, and a nonsuit 
should be granted. Bartlett J. dissenting. Belt v. City of Yonkers. 42 
N. E., 401, (N. Y.). 
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Negotiable Instruments — Accomodation Maker. — It matters not that an 
accomodation maker affixed his signature to the note in question after 
the bank discounting it as payer, had paid the money thereon to his 
comaker, for whose benefit the note was executed, if, before such co- 
maker received the money, he promised the bank that he would cause the 
accomodation maker to sign the note, an4 the bank advanced the money 
relying in good faith upon that promise, not entering the note as dis- 
counted until after the other signature was obtained. Pauley v. Murray, 
42 Pac. 313, (Cal.). 

Partnership — Service — Validity of Judgment. — Where an action is com- 
menced against two partners on a partnership debt, only one partner 
being served with process, but judgment rendered against both, such 
judgment is v^lid as to the partner served with process. Lee v. HasseU, 
23 S. E. 559, (W. Va> 

The older doctrine, and the one to which some of the jurisdictions still 
cling, is that a judgment is an entirety, and if a nullity with respect to 
one of the parties against whom it is entered, it i» a nullity altogether. 

Personal Injury. — Plaintiff cannot recover in an action for per- 
sonal injury for pain and suffering he is likely to endure in future. 
Kueera v. Merrill L. Co., 66 N. W. 874, (Wis.). 

Receivers — Personal Liabilities. — An order for a receiver to pay a fixed 
sum to a certain party is equivalent to a personal judgment or decree 
against such receiver, and an execution may issue thereon. Crawford v. 
Tickey et al, 28 S. E. 662, (W. Va.). 

Subrogation — Judgment Creditors. — A junior judgment creditor pur- 
chased at an invalid sale on an execution issued on his judgment, land of 
the judgment debtor, which was also sold under an execution issued on a 
prior judgment. Pending an appeal by the execution debtor, in an action 
to set aside the deed issued to the junior judgment creditor, the latter 
redeemed from the sale under the prior judgment. Held, that, on the 
sale under the junior judgment being declared invalid, the junior judg- 
ment creditor was subrogated to the rights of a redeeming creditor under 
the sale on the prior judgment. — Milburn v. Phillips, 42 N. E. 461, (Ind.). 

Tenants in Common — Improving Estate. — Where one tenant in common 
enters on the common estate which yields no profit, and so improves it 
as to make it productive, he is entitled to all the profits produced by 
means of such improvements without being charged with the increase in 
value occasioned by such improvements. Leake v. Hayes, 48 Pac. 48, 
(Wash.). 

Trustee — Discretionary Powers.— Discretionary powers, conferred ou a 
trustee by a testator, should be held as annexed to the office, and not per- 
sonal to the original trustee, where the will does not show that they were 
conferred because of any peculiar confidence reposed in such trustee, and 
where withholding their exercise by a successor would defeat the object 
of the trust. In re Blakely, 88 Atl. 518, (B. I.). 



BOOK REVIEWS. 

The Pbimoiplks of Equity ahd Equity Puadiho. Cy Elias Merwin. 
Edited by H. C. Merwin. Boston and New York. Houghton, Mifflin A 
Co., 1895. pp. xci. 658. $6.00 net. 

From the hurriedly manufactured text books which are all too numer- 
ous today, it is a pleasure to turn to one that bears the marks of careful 
preparation by a master of the subject. This treatise is composed of the 
lectures delivered by Prof. Merwin at the Law School of Boston Univer- 
sity. These lectures, extending over a number of years, gave the oppor- 
tunity for constant revision and correction, and the result is a very com- 
plete and accurate treatment of the subject, in a form best adapted 
to the needs of the student. The leading cases are discussed in the text, 
and sufficient general citations are given to make, the book useful also 
for the practitioner. 

The part devoted to Equity Pleading, while occupying a comparative- 
ly small portion of space, is a valuable addition to the work. 

On the whole, we regard it as a most valuable and complete work for 
students; for the practitioner, while of course not as full as Story or 
Pomeroy, it will be found the most complete of any single volume work 
on the subjeots. 

Elements or Damagss. A Handbook for the use of Students and 
Practitioners. By Arthur G. Sedgwick. Boston, Little, Brown A Co. 
1896. pp. xxi, 886. 

This is one of the Students' Series, and its aim is " to review the law of 
Damages, to state ita principles so far as possible in the form of rules, 
or propositions of law, such as a court might lay down to a jury, . . . 
and to illustrate these by the cases from which they have been drawn.*' 
It is not merely an abridgment of the larger work ou Damages 
by H. D. Sedgwick, but is rewritten and put in very convenient form for 
the student or any one desiring to become familiar with the funda- 
mental principles of the subject. Following the text of each chap- 
ter the rules deducible therefrom are given, after which is a con- 
cise statement of the leading cases on the subject. Valuable chap- 
ters are found on the measure of damages as applied to Carriers 
and Telegraphic Dispatches. The general excellence of the Students' 
Series, and the reputation of the author, renders little comment necessary. 
A companion volume, comprising A Collection of Cases on the Measure 
of Damages, by Prof. J. H. Beale, Jr., of the Harvard Law School, will 
soon be published. Harriman on Contracts is also promised in the near 

future. 
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THE LEOAL CONSTITUTION OF A •• TRUST." 

In considering " Trusts " from the standpoint of law we are 
reminded of the essay on " Snakes in Ireland, " which began 
" There are no snakes in Ireland. " Certain it is that snch a 
thing as is commonly characterized as a "trust" is not per 
se an entity known to the common law. The term itself is a 
misnomer which at first is very confusing to the student of 
law. He has well settled notions that a trust arises where 
one as trustee holds the legal title to property, the equitable 
title of which is in another called the cestui que trust This 
is far removed from a combination of persons, partnerships 
or corporations united for the purpose of controlling the sup- 
ply of one or more commodities and regulating the price at 
which such commodities shall be bought or sold in the mar- 
ket. These combinations assumed various forms and became 
most prominent at the time when they were availing them- 
selves of the form of a common law trust in their efforts to or- 
ganize in a manner that would give them security and stabi- 
lity. The name trust was seized upon at that time and ap- 
plied to all economic combinations of a similiar character re- 
gardless of the method of organization. We shall see that 
these combinations have existed in various forms and when 
viewed legally are seen in the forms of agreements, contracts, 
partnerships, common law trusts and corporations. 

But before dealing with this question directly from the 
legal side we must look at what we have to deal with; ask our- 
selves what is its nature and whence its existence before we 
look at its external form. 

The English people have inherently a horror of concentrat 1 
ed power, and monopolies in whatever form have been a spee- 
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ial object of hatred. The early sovereigns of England had 
profited immensely from their grants of monopolies to their 
favorites. In the time of Elizabeth complaints were urgent, 
and in vain the ministers opposed the bill for the Abolition of 
Monopolies, but Elizabeth was forced to give way. " She 
acted with her usual ability, declared her previous ignorance 
of the existence of the evil, thanked the house for its inter- 
ference, and quashed at a single blow every monopoly that 
she had granted." l They were extinguished under James I 
by Act of Parliament, nevertheless Charles revived them and 
Colepepper said in the Long Parliament in speaking of them 
that " They sup in our cup, they dip in our dish, they sit by 
our fire; we find them in the dye*fat, the wash bowls and the 
powdering tub. They share with the cutler in his box. They 
have marked and sealed us from head to foot. 9 ' * Many 
would consider these words as very appropriately applicable 
to econtpmic combinations today. Charles was obliged to 
abandon this mode of raising revenue and it was not extensive- 
ly resorted to again. 

The seal of disapproval t>f the common law was in the 
meantime put upon the monopolies by Lord Coke in the fa- 
mous decision in "The Case of the Monopolies, " in 1608.* 
which has been the leading case on the subject and has been 
followed by a line of cases which affirm in no uncertain terms 
that monopolies are against the spirit of the common law of 
the land. 

Thus we see that monopolies arising by grant from the 
crown were clearly illegal. That agreements between parties 
which tended to a monopoly were objectionable to the people 
and against the spirit of the law, is shown by the enactment 
of the statutes against forestalling, regrating and engrossing 
which were passed 5 and 6 Ed. VI ch. 14. These statutes 
were the result of early economic conditions. Communities 
were limited in extent and communication between different 
communities was slow and uncertain. The railroad with its 

1 Greene's Short History of the English People. New Ed. p. 406. 

2 Green, p. 517. 

: * Darey v. Allett,, Coke 84. 
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allies, the telegraph and telephone, were unknown. It be- 
came easy for a capitalist to buy up the visible supply and cor- 
ner the market. The common law was not sufficient protection 
to the public and hence statutes were passed creating the of- 
fences known to the law as forestalling, regrating and engross- 
ing. We shall see how it became necessary to repeal these 
statutes under the changed conditions which followed. 

The theory of competition and its benefits was championed 
by Richardo the great expounder of the laissefaire doctrine. 
He, with keen foresight, pointed out the benefit to be gained 
from competitive industrial conditions and his theories found 
ready support and proved of great practical value. The so- 
cial and economic conditions of his day were not such as to 
call for limitations of this doctrine of freest competition. 
Those who desired to unite their capital found that they 
could obtain all necessary benefits and control the trade 
through partnerships. The field of operations was lim ited 
and each trader generally knew his customers. 

As long as such conditions continued the law was used to 
prevent monopolies, and contracts in restraint of trade were 
held void. The criminal statutes of Edward VI also consti- 
tuted a restraining influence. 

But a new condition was coming;. The age of machinery 
was to transform the whole condition of affairs. The inven- 
tion of the steam engine and its application to locomotion 
meant a new era. New markets were opened up. The com- 
munity expanded. The telegraph and the telephone have 
but added to the elements that have given us an industrial 
age. Under these conditions it is but natural that the ambi- 
tions and energy which had made men great in the literary, 
political or military field should now t>e exerted to create 
great financiers and industrial heroes. 

These conditions also were such as to put the theory of un- 
limited competition to the test and reveal its weaknesses and 
limitations. 

Partnerships proved inadequate to the changed conditions, 
and corporations were formed, as they offered greater induce- 
ments of safety and gave a limited liability to cajrital and 
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met the requirements of the new conditions. The corpora- 
tion was an entity known to the law and franchises were 
readily obtainable for the different organizations of capital. 
The many fields opened to capital offered abundant returns 
and all progressed satisfactorily. Competition existed not 
only between persons, bnt the person most compete with the 
partnership and the corporation, and these mast compete 
each with the other. 

With a widened field of operation there developed exten- 
sive transactions and the old laws against forestalling, re* 
grating and engrossing proved an injury and had to be re- 
pealed. This was accomplished by the Act of 12, George 
III, ch. 71, the preamble of which says that the tendency of 
these old laws was to discourage growth and enhance price 
and confesses their failure. Finally, by 7 & 8 Vict. ch. 24. 
the common law was altered and the offenses utterly abol- 
ished. 

The United States Labor Commission says: "Machinery ^ 
and the word is used in its largest and most comprehensive 
sense -•■ has been most potent in bringing the mechanically 
producing nations of the world to their present industrial 
position, which position constitutes an epoch 'in their indus- 
trial development. The rapid development and adaptation 
of machinery in all the activities belonging to production 
and transportion have brought what is commonly called over- 
production; so that machinery and over-production are two. 
causes so closely allied that it is difficult to. discuss the one 
without taking the other into consideration." ' 

This fairly sets out two great causes which were active in 
creating unrest in the closing part of the eighteenth century 
and from then to the present. 

That the great principle of competition was of incalculable 
benefit to the world no one would question, but however 
great that principle may prove, as an abstract theory it has 
practical limitations. Capital and labor were quick to dis- 
cover new fields and seek to control them. Many rushed in 
to share the profits of the different industries. The natural 

1 Report of United States Commissioner of Labor. 1886, p. 88. 
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result was that more capital and more labor would enter cer- 
tain industrial fields than the demand for the particular arti- 
cle manufactured by them would warrant. Men would build 
factories, equip them with machinery, surround themselves 
with mechanics, thinking to secure a tempting prize . in the 
shape of large profits. When well established they would 
offer their goods in the market only to find that others were 
as far-sighted as they and had entered the same field. 

What, in such a case, is the result? A manor firm in this 
condition realizes that to abandon the field means great loss; 
that his machinery, buildings and leaseholds are unavailable 
for other pursuits. He is unwilling to retreat. His natural 
pride and his confidence in his own preconceived prospects 
will not let him turn aside into other fields of industry. Go 
ahead he will, win or lose, and go ahead he does. At the su r 
preme moment when the theorist would say yield to the prin- 
ciple of competition, the practical man says, compete, and if 
you cannot survive with the fittest, then die on the field of 
battle. Many must lose their ambition when they find them- 
selves outclassed. Anxious, disappointed, hopeless, they lose 
their hold and fall to one side as a dread warning to others 
that safety is to be sought elsewhere. 

In such a case the mobility upon which the competitive 
theory depends has become in a high degree impaired and 
the reparative and restorative forces do not act at all. " On 
the contrary a new and antagonistic principle begins to op- 
erate, viz., the principle that 'To him that hath shall be giv- 
en, and from him that hath not, shall be taken away even the 
little that he seemeth to have.' " ' 

Safety was sought by opening new markets, and seeking 
out new demands for the industrial products. But there is a 
limited number of new markets and a limited demand, and 
moreover, where there are profits there gather additional cap- 
ital and labor. 

The only field that was open to producers was to combine 
and in combination to seek to control the market prices and 
the production of articles. By acquiring power to crush the 

1 Walker's ** Political Economy," Sec. «46. 
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weak find ho give an intelligent oversight to production that 
a fair profit at least might be realized without impairing the 
quality of the article produced. 

That thin combining has itself been accompanied by la- 
mentable abuses we do not deny, That many conspiracies to 
raise profits and to corner markets have been successfully 
managed is a matter of current history. But it is not our 
field to discuss these abuses. We are seeking the origin of 
" Trusts,' ' hot the evils that may possibly and often do ac- 
company them. It. is not within the scope of this article to 
give an exhaustive discussion of the merits and demerits, the 
uses and misuses of the principles of competition and of its 
opp site combination. We wish simply to show that it is 
through the workings of these two principles that "Trusts '" 
have had a natural economic development and that they have 
not, Minerva like, leaped full armed from the brain of some 
legal divinity. That they are an economic rather than a legal 
condition and have but, as a matter of course, assumed forms 
known for centuries to the common law of the English raw. 

We are sustained in our view that economic developeinents 
have given us the modern combinations, by David A. Wells 
who sums up the case as follows: " Under such circumstances 
imliudrial wwr*pra</fic//or*-- manifesting itself in excessive 
competition to effect sales and reduction of prices below the 
cost of pr<xiuetion may become chronic; and there appears 
to be no other means of avoiding such results than that 
the great producers should come to some understanding 
among themselves as to the prices they* will ask; which in 
turn naturally implies agreements as to the extent to which 
they will produce. Up to this point of procedure no excep- 
tion on the part of society can well be taken. But such an 
agreement, once perfected and carried out, admits of an al- 
most entire control of prices and the establishment of monop- 
olies, in the management of which the rights of the public 
may be wholly ignored. Society has practically abandoned — 
and from the very necessity of the case has got to abandon, 
unless it proposes to war against progress and civilization — 
the prohibition of industrial concentrations and combinations. 
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The world demands abundance of commodities, and demands 
them cheaply; and experience shows that it can have them 
only by the employment of great capital upon the most ex- 
tensive scale. The problem, therefore, which society under 
this condition of affair has presented to it for solution, is a 
difficult one and twofold in its nature. To the producer the 
question of importance is, How can competition be restricted 
to an extent sufficient to prevent its injurious excesses? to 
the consumer, How can combination be restricted so as to 
secure its advantages and at the same time curb its abuses.-' ' 
It is the attempt of the producer to solve this problem of 
restricting competition so as to prevent its injurious excesses 
that has given rise to the great industrial combinations which 
are referred to as the " Trusts." 

Besides this economic tendency to counteract abuses aris- 
ing from excessive competition, there are other things that 
have induced tradesmen and producers to combine in carry- 
ing on their enterprises. One of the most self evident of 
these is the desire to get a maximum of benefit out of the 
facilities provided for transportation of products at a mini- 
mum of , 4 effort and expense. The railway and steamship 
companies stand ready to offer inducements to lai;ge and 
powerful companies when they would ignore the smaller 
dealers or producers. The system of rebates that has existed 
for years is always an inducement to the shipper to enlarge 
his business so as to get the advantage of such privileges by 
• way of rebates that the transportation company may be ready 
to offer. 

Then, too, the large concern can afford to go to greater ex- 
pense in the development of new markets. It thus insures 
itself a wider field of operations and is less liable to suffer 
from local depressions in trade. The demand, for goods is 
made steadier in this manner and the customers obtained in 
developing new territory are not liable to be lost to : the 
smaller competitor, who cannot undertake the expense inci- 
dent to covering so much territory, and trusts rather to the 
local field or to old and well established markets. 

1 David A. Weils, "Recent Economic Changes. 4 ' p. 74. 
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Many enterprises require an extraordinary outlay of capital 
to be successfully conducted, and when so conducted yield 
large profits. These are an inducement to those who have 
been struggling to establish such a business in a small way, 
and have done so at a loss, to combine their capital and en- 
ergies to secure the necessary facilities for the successful 
transaction of the business. 

Again we find that in order to compete the small concern 
often has to lower the quality of its goods. The large con- 
cerns on the other hand, can keep up the quality of their 
goods and can afford to employ skilled experts to devise new 
methods and improve old ones. Another great advantage to 
be gained from large enterprises is the opportunity to use all 
the products that in the small concern are necessarily waste 
products. Take for example the slaughtering business. 
When run on a small scale a large amount of the animals 
must be thrown away as waste; on the other hand, in the 
large concerns these materials are saved and turned into var- 
ied and useful products. 

Another cause of combinations and agreements has arisen 
on account of the great labor organizations. These organiza- 
tions have sometimes proved overbearing in their methods, 
and when flushed with success have taken steps that greatly 
injured the employers. In order to meet these organizations 
of labor, the employers are often forced, as a means of self 
protection, to form combinations that would not otherwise 
have been contemplated. 

Having examined the origin of combinations in trade, we 
next look for terms in which to define that which results and 
which, by common consent, has been called a " Trust. v In 
seeking for our definition we are met by some difficulties. In 
the first place the term itself originated when these combin- 
ations were organizing under the forms incident to a common 
law trust. In that form the property, whether buildings, 
shares of stocks, or otherwise, was turned over to trustees to 
be used for the common benefit of the owners who received ^ 
in return for their property, trust certificates, entitling them 
to a proportionate share of the profits. The public gener- 



THB LEGAL CONSTITUTION OF A TBU8T 213 

ally saw the combine as an economic condition, and failing 
to grasp the technical matter of form seized upon the word 
" Trust," and applied it to any combination of establish- 
ments in the same line of business for securing the same 
ends by holding the individual interests of each subservient 
to a common- authority for the common interest of all. 
Another difficulty arises from the fact .that nearly every 
definition which has been attempted has been given by oner 
who had a certain theory to advance, and who fitted his defin- 
ition to suit his theory rather than th# fact. 

W. W. Cook defines a " trust " as any combination of 
producers for the purpose of controlling prices and sup- 
pressing competition. ' This would seem too narrow from 
the fact that it limits the combination to one class, producers, 
and to only two of the different purposes for which trusts 
may be formed. The definition given by Charles F. Beach 
is better, but still fails to be sufficiently extensive. He calls 
it, " essentially an agreement among producers and venders 
of a certain sort of merchantable commodity for their mutual 
protection and profit in business." 9 A trust is more than an 
agreement for it develops in many cases into a contract. S. 
C. T. Todd says the term "trust," — embraces every act. 
agreement or combination of persons or capital believed to 
be done, made or formed with the intent, effect, power or 
tendency to monopolize business, to restrain or interfere 
with competitive trade, or to fix, influence* or increase the 
price of commodities." ' This is seen to be faulty at once, 
merely on the ground that he bases it on what is " believed 
to be done.'-' The Century Dictionary after defining the 
term as applied to combinations formed on the plan .of a 
common law trust proceeds as follows: " An organization for 
the control of several corporations under one direction by 
the device of a transfer by the stockholders in each corpora- 
tion of at least a majority of the stock to a central commit- 
tee or board of trustees, who issue in return to such stock - 

1 Cook on Stock and Stockholders and Corporation law, 2d Ed.' Sec. 
603«u 

* Charles F. Beach in the Forum, Vol. 8, p. 61. 
»S. C. T. Dodd. 7 Har. Law Rev. 168. 
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holders respectively, certificates showing in effect that, al- 
though they have parted with their stock and the consequent 
voting power, they are still entitled to dividends or to share 
in the profits, — the object being to enable the trustees to 
elect directors in all the corporations, to control and suspend 
at pleasure the work of any, and thus to economize expenses, 
regulate production and defeat competition," gives what it 
says is "a looser sense 19 in which the term is applied. It 
there defines a "trust" as "any combination of establish- 
ments in the same line of business for securing the same 
eiids by holding the individual interests of each subservient 
to a common authority for the common interest of all." 
The accepted use of tfce term in this sense is now quite gen- 
eral and though we consider the term, as so applied, unfortu- 
nate, yet it may be taken as a good definition of the term in 
the sense that it is now used. 

Having seen what a " trust " is and how it has developed, 
we have to look at its legal forms. It will be plainly seeu 
that these are old, well established forms known to 
the law and that the legal construction of a trust is 
not a new development in the sense that it constitutes a new 
legal form of organization. We will not attempt to trace this 
development chronologically but will look at some of the sim- 
pler forms first and from that go on to the more complex. 

Among the rudimentary forms in which the trust is formed 
is where the parties recognize the dangers of indiscriminate 
competition and accept the prices of the stronger dealers or 
firms as a standard and mutually act on those prices as a 
basis. There is no contract between them, no transfer of 
property rights, but a mutual understanding or agreement. 
Such a trust exists in the meat trade in Chicago. The four 
larger packers keeping the same prices and all the smaller 
ones following that as a basis. This is the weakest form as 
there is nothing to bind even the parties to the agreement if 
they choose to act independently. It is but a mere agree- 
ment, nudum pactum, at most, and is not enforceable at law. ' 

The next form that we may notice is where the parties 

1 A.D»on oo Contracts; p. 09. 
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come together and enter into a written agreement to* transact 
their business in such a manner as to act in unison for the 
common benefit of all. Such an agreement arises where 
each one agrees to sell all the product of his mill to a certain 
party or through a certain party providing the other parties 
to the agreement do the same. This is in the form of a con- 
tract. Such a trust was formed by the salt manufacturers in 
Ohio, but when an attempt was made to enjoin one of the 
parties from breaking the contract with the . association, the 
court held the combination void as against public policy. 
Similar cases met with like treatment in court. 2 These 
agreements often go so far in their extent as to constitute a 
contract of partnership and yet that is no protection to them 
as such a contract will not l)e enforced as. its one chief object 
as appears on the face of the contract is to control the price 
of commodities and that being a restraint on trade is held il- 
legal. Such a contract was entered, into by all the grain 
dealers at Rochelle, Illinois, and when a disagreement arose 
between the parties to the contract, the court refused to en- 
force the contract or lend its aid in a division of the profits. 
1>ecause it was a contract in restraint / of trade and the com- 
plainants and defendants being equally involved, a court of 
equity will assist neither.* 

There are other reasons why a partnership is unsatisfac- 
tory as a form of organization. It is a form of organization 
which is terminated by the death of a member, for the sur- 
viving partners are riot to be bound by the acts of an agent 
not of their own choosing, as the representatives of a deceased 
partner would be. * Then "the partnership is restricted in 
its capital, dangerous in its liabilities, narrow in its exclusion 
of new members, too free in its mode of making contracts, 
and too contracted in its opportunities for withdrawal. It is 

1 Central Ohio Salt Co. v. Guthrie. 85 (). St. 1566.. 

2 Santa Clara, etc., Co. v. Hayea. 18 Pac. Rep. 891; Morris Run Coal Co. 
v. Barclay Coal Co.. 68 Pa. St. 178: Arnot v. Pittntan* etr., Coal Co., <J8 
N. Y. 558. 

* Craft v. McConoughy, 79 III. 8445. 

* Bat en on Partnership, Sec. 580. 
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bacoming obsolete as a mode of doing business on a large 
scale." ' 

The era of large "trusts'" came with the organization of 
the Standard Oil Company in 18$2. The moral obligation of 
agreements was too weak a bond and the management needed 
to be placed in fewer hands than in a partnership. The com- 
bination itself needed to be founded upon property rights 
and to be effective the property needed to be vested in the 
corporation. Then the parties to the agreement must be de- 
prived of their right to withdraw. 

" It was the genius of John D. Rockefeller which suggested 
a new and more promising system. We may rightly ascribe 
to his initiative the actual beginning of the new period and 
the first steps toward an industrial reorganization.'' The 
form now assumed was that of the common law trust, and 
its general idea is well shown by the definition from the 
Century Dictionary that we gave above. Such trusts 
were organized by the oil companies, also in sugar, whiskey, 
and many other commodities. This form of u trust 1 * has 
tieen attacked in the courts on the ground of monopoly. 2 
and on the ground that the corporations could not enter in 
a partnership. 8 The courts have sustained these points so 
that organizers of combinations have been put to find an- 
other form which would give them the desired protection. 
They have taken up with the form for corporations as the 
most satisfactory that the law offers. Avoiding those states 
which grant privileges only under special exactions which 
made it difficult and expensive to hold a franchise for their 
purpose, they have gone to such states as Maine, Connecti- 
cut. New Jersey, Illinois, Kentucky, and that harbor for pi- 
ratical corporations, West Virginia, and obtained their fran- 
chises. Under these the state granting them does not retain 
sufficient control to hamper the company in its business and 
it is next to impossible to prevent them from transacting 
business in another state. The corporations may be formed 

1 W. W. Cook. The Corporation Problem. 
2 State ▼. .Standard Oil Co. 49 Ohio St. 187. 
* People v. North River Sugar Co., 121 N. Y., 582. 
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to own the stock of other coporations as was the Chicago 
Gas Company, 1 or to buy or lease the property of other cor- 
porations and persons engaged in the same line of business 
as was the Diamond Match Company. 2 These are but exam- 
ples of how the corporate form is made available. It is more 
satisfactory because " the corporation is a protection in that 
its liability is limited; it is capable in that it renders possi- 
ble the collection of a great capital; it is efficient because 
the directors and they alone govern its policy and its con- 
tracts; and it is convenient because it is easy to sell or buy 
or pledge or bequeath one's interest in the concem. 1, * 

This gives us the general forms under which " trusts " are 
legally constituted. It would be interesting to trace the dif- 
ferent modifications under these various heads, but it is not 
practical from the materials at hand. Starting from this 
point many questions arise. Each form presents questions 
of practicability to the business man and of legality of form 
and of purpose as well as of methods of transacting business 
to the lawyer. 

The idea that this tendency to form combinations has de- 
veloped without strong opposition from the supporters of the 
competitive principle, is not to be entertained for a moment. 
We have seen how in the time of Elizabeth the people devel- 
oped a hatred for mouox>oly; how that hatred grew under 
James and Charles, and how thoroughly Lord Coke settled 
the doctrine that monopolies were an abomination in the eye 
of the common law. These combinations as soon as well 
developed have been met on all sides by a storm of opposi- 
tion. The cry has been raised that they were combinations 
and contracts in restraint of trade, that they were monopolies, 
i>r that they were against public policy. Against public 
policy in that it was the well established policy of the people 
that the principle of competition should have the freest 
scope. We cannot enter into a discussion of what is a con- 
tract in restraint of trade, nor as to what constitutes public 

1 People v. Chicago Qas Co., 180 III., 2«S. 

* Richardson v. BuhU 77 Mich. IMI2. 

* W. W. Cook, The Corporation Pi obit m. v. 8. 
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policy. Much less can we search the decisions to establish 
what the English law has declared a monopoly. These are 
ail questions without the scope of our topic but are especially 
interesting at this point when an avalanche of cases involv- 
ing these questions has enveloped our court records. We 
are reminded as we note this, of the words of Judge Miller in 
Davidnon v f New Orleans, 96 U. S. 97, " But apart from the 
imminent risk of a failure to give any definition .which would 
ha at once perspicuous, comprehensive and satisfactory there 
is wisdom, we think, in the ascertaining of the intent and 
application of such an important phrase — by the gradual 
process of inclusion and exclusion, as the cases presented for 
decision shall require, with the reasoning on which such 
decisions may be founded. This court is, after an experi- 
ence of nearly a century, still, engaged in defining the 
obligation of contracts, the regulation of commerce, and 
other powers conferred on the Federal government, or limit- 
ations imposed upon the States." 

When you look at the field and note the economic struggle 
for supremacy between the principles of competition and 
combination; when you see the demand for the right to 
establish and carry on a business in a manner which will 
warrant the outlay of the vast capital that many of the mod- 
ern industries require; when you see the absolute advantages 
to the public from such extensive establishments, advantages 
which once enjoyed are never to be peacefully relinquished. 
— when you see this you realize that the broad phrases of the 
courts rendered when the competitive theory was predomin- 
ant, are not liable to prove sufficiently accurate to meet 
the new public policy of nineteenth century civilization. 
The courts must employ the judicial acuteness to render 
order out of the chaos of hastily formed and broadly general- 
ized opinions now in books. The commercial and industrinl 
world appreciate the benefits of combination and they 
demand the right to combine. We have both a condition 
and a theory to meet and in meeting it we must have in 
mind the half-truth expressed by Andrews when he said. 
"The day of old time competition has set. Law or no law. 
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capitalists will henceforth march in phalanxes.' 91 We say 
" half-truth " because we do not believe that " the day of old 
time competition has set. 91 The benefits of competition are 
too momentous to be hastily cast 'aside. Competition still 
remains. The laborer in the iron combine is a competitor 
with the laborer in the steel combine. Machinery has simp- 
lified his duty and education has developed in him the abili- 
ity to readily comprehend new situations and adapt himself 
to new surroundings. He still enjoys the benefits of compe- 
tition. Lawmakers will endeavor to introduce reforms " But 
doubtless an attempt to interfere with economic forces for the 
sake of general principles is not very promising to*day. It 
must either remain unsuccessful, or turn out disastrous to 
the nation which passes through it. In the United States, 
past experiences make it more likely that the former result 
will be the fate of every arbitrary, restrictive legislation. In 
Europe it has come to be seen that tegal interference. can 
only to a limited extent create an economic situation. It can 
prepare, accompany, or follow it, and can adtfpt existing insti- 
tutions to the exigencies of a novel situation. European leg- 
islators and Congress in this country, to be sure, command 
very good lawyers; but trade will always be able to pay bet- 
ter ones who will show how to legally circumvent laws 
which prove impracticable, and success, if the undertaking 
attains it, will show afterwards that they were right." 8 

The abuses which coexist with the combined organization 
are not to be remedied by striking at the legal form under 
which they exist. The tendency to modify and perfect our 
corporate franchises will aid materially in giving the State 
power to control the corporation and check abuses of power 
which tend to injure the industrial and social world. The 
great forces that will counteract the evils that have grown 
up with the system of combines and " Trusts " are themselves 
economic. Men still have ambitions to be masters and will 
always struggle to direct and control enterprises, if not of 
1 3 Qnar Jour, of Economics, p. 186. 

9 Ernst Von Halle, Trusts or Industrial Combinations in the United 
States, p. 148. 
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one kind, then of another. Then there is in many ways a 
great tendency to decentralization. This is noted especially in 
agricultural industries. 

Again we say the legal forms of trusts and combines are 
old and well established, forms not to be destroyed and that 
have been proved by succeeding generations to be necessary 
for an orderly and lawful accomplishment of legal ends. 
Contracts and corporate franchises, have always been em- 
ployed to accomplish unlawful ends, but we do not on that 
account refuse to form contracts or neglect to obtain corpor- 
ate franchises. We find that the organizations formed mainly 
for the purpose of regulating the supply and price of com- 
modities and securing the benefits and accomplishing the re- 
sults incident to combination have an economic origin. 
That they have no distinctive legal form but are organized 
under forms well known to the law for centuries and are, as 
viewed from a legal standpoint, mere agreements, contracts, 
partnerships, joint stock companies, common law trusts or 
corporations. 

Robert N. Holt. 



JOINT TENANCY IN ILL ION IS. 

After the passage of the act of 1821 in regard to joint 
rights and obligations, and that of 1827 in regard to convey- 
ances, there arose in Illinois a great uncertainty in the mat- 
ter of the estates of joint tenancy and tenancy in common. It 
has been a question whether an estate in joint tenancy with 
its incident of survivorship could still be created, or whether 
joint estates would be allowed but without their incident of 
survivorship, or whether joint estates had been abolished al- 
together, leaving only the estate of tenancy in common; and 
further, granting that joint tenancy in some form was possi- 
ble, there remained still the question as to how the estate 
should be created. It seems strange that these questions did 
not long ago come before the Supreme Court for a final 'deci- 
sion; but not until January 1894, in the case of Mette v. FelU 
gren, was that court called upon to settle definitely the more 
important points of the uncertainty. But before taking up 
the Illinois legislation and decisions on the subject it may be 
well to define the two kinds of estates, especially as they are 
understood by the Illinois courts. Fortunately on .this point 
there is no practical conflict. 

Williams gives the definition of joint tenancy as follows: 
* A gift of land to tw.o or more persons in joint tenancy is 
such a gift as imparts to them, with respect to all other per- 
sons than themslves, the properties of one single owner. As 
between themselves, they must,- of course, have separate 
rights; but such rights are equal in every respect, it not be- 
ing possible for one of them to have a greater interest than 
auother in the subject of the tenancy. A joint tenancy is ac- 
cordingly said to be distinguished by unity of poxsevsiim, 
unity of interest, unity of MU\ and unity of the time of the 
commencement of such title. 1 

44 Any estate may be held in joint tenancy; thus if lands be 
given simply to A and B without further words, they will be- 
come at once joint tenants for life. * Being regarded with re- 

1 Williams Real Prop. 17th Ed. p. If 4; citing 2 Black. (otiiiu. 180. 
* Citing Litt. s. 288; Com. Dig. Tit. E«tates. K 1. 
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spect to other persons, as but one individual, their estates will 
necessarily continue so long as the longer Kver of them exists. 
While they both live, as they must have several rights be- 
tween, themselves, A will be entitled to one moiety of the 
rents and profits of the land, and B to the other; but after the 
decease of either of them, the survivor will be entitled to the 
whole during the residue of his life. 91 He speaks also of 
joint tenancy in an estate in fee simple: "Thus, if lands be 
given A, B and C and their heirs, A, B and C will togeth- 
er be regarded as one person; and, when they are all dead, 
but not before, the lands will descend to the heirs of the ar- 
tifical person (so to speak) named in the gift. * * * The 
heir of the survivor is, therefore, the person who alone will 
be entitled to inherit. 1 * * * " 

Washburn gives the following definitions: "A joint ten- 
aucy is defined to be ' when several persons have any subject 
of property jointly between them in equal shares by purchase.' 
'Each has the whole and every part with the benefit of survi- 
vorship, unless the tenancy be severed. 9 ' In the quaint Ian. 
guage of the law they hold, each per my et per tout, the effect 
of which, technically considered, is, that for purposes of ten- 
ure and survivprship each is the owner of the whole. * * 
* And the shares of several joint tenants are always presumed 
to be equal." • After speaking of the unities of interest, title, 
time and possession, he continues: " The great distinctive 
characteristic of joint tenancies among estates of which there 
is joint ownership, is the. right of survivorship, by which, 
though the estate is limited to them and their heirs, the sur- 
vivor or survivors take the entire estate to the exclusion of the 
heirs or representatives of the deceased, co tenant." ' 

Tenancy in common Washburn defines as " where two or 
more hold possession of lands or tenements at the same time, 
by several and distinct titles. The quantities of their estate 
may be different, • * * and the only unity between 

1 p. 166. 

1 Wanhb. Real Prop. 5th. Ed. I, 675; citing- 1 Pr«rt. Est. 186, Co. Lit. 100 b 

*p. 676; citing Lit. §280. 2B1. Com. 188. 
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them be that of possession." l Williams gives practically the 
same definition of this estate. * 

The Illinois supreme court in Mittel v. Karl, * quotes the 
definition of joint tenancy as given by Williams. In Mctte 
v. Fetigren the court does not expressly define the different 
kinds of tenancy, but in speaking of the meaning of the stat- 
utes on the subject, says: "In using without explanation 
or qualification the terms " joint tenancy," and " tenancy in 
common," terms having at common law, a fixed and well un- 
derstood meaning, it was doubtless intended to use them in 
their ordinary common law sense." 4 80 in the meaning of 
the terms there has been no confusion. It must therefore 
have arisen in the creating of the different estates or in the 
construction of their incidents after having been created. 

As to the former question we may notice that joint ten- 
ancy has never been held to exist by operation of law. The 
estate must be created by gift or purchase. * By the common 
law, as shown in the above quotation from Washburn, a con- 
veyance to two or more persons without any indication of the 
nature of the estate contemplated was construed to create an 
estate in joint tenancy, rather than a tenancy in common; and 
upon the death of one of the grantees the survivor or surviv- 
ors would take the whole estate by the rule of survivorship. * 
80 it would seem that joint tenancy was considered the most 
natural and desirable estate, and presumptively in the grant- 
or's mind unless a different intention was expressed. But in 
the United States there has always been a strong sentiment 
against joint tenancies, and statutes have been passed in 
nearly every state restricting their use and changing the meth- 
od of their creation. These statutes vary in the nature of 
their provisions, but seem all to have the same object in view. 
In Freeman on Cotenancy and Partition, the situation in the 

*p. 686. 
1 p. 169. 

* 188 111. 66, 69. 

* 148 III. 867, 864. 

* 2 Bl. Com. 180. 

6 Washb. Real Prop. (6 th Ed.) I, 676. 
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United States is summed up as follows: "The importance 
of the law of joint tenancy has been very greatly diminished 
in the United States. This has beeen accomplished in three; 
ways: 

•' 1 st, By the entire abolition of this species of tenancy. 

" 2 nd, By the enactment of laws providing in effect, that 
at the decease of any joint tenant his moiety should go to his 
heirs, or devisees, in the same manner as if he were a tenant 
in common. * ■* * While in Connecticut the judiciary 
at a Very early day* and apparently without any legislative 
authority, entirely ignored what they quite appropriately 
styled * the odious and unjust doctrine of survivorship. 1 The 
third and principal way by which the number of joint tenan- 
cies has been greatly diminished is by the enactment of stat- 
utes changing the rules of the common law so for as to re- 
quire a grantor or devisor, wishing to create a joint tenancy, 
to insert words in his deed or devise clearly showing such 
intent. " ' 

Illinois has shared this general sentiment against joint ten- 
ancy and the doctrine of survivorship, and, as suggested alx>ve f 
has on two occasions enacted statutes to regulate their crea- 
tion and use. It remains, then, to consider this Illinois leg- 
islation and its interpretation by the courts. The first legis- 
lation on the subject was in 1821. The text of the act of that 
date, entitled " An Act concerning partitions and joint rights 
and obligations," was in pari as follows: 

" Section 1. Be it enacted, etc., that all joint tenants or ten- 
ants in common who are now, or hereafter shall he possessed 
of any estate of inheritance, either in their own rights, or 
in, the right of their wives, may be compelled to make parti- 
tion between them of such lands, tenements or hereditaments, 
as they now hold, or hereafter shall hold, as joint tenants 
or tenants in common: Provided, however, that no such 
partition, between joint tenants or tenants in common, who 
hold or shall hold estates for life or years, with others 
holding equal or greater estates, shall predjudice any entitled 

1 Freeman Co-tea ami Part. Par 85, See also Was lib. Heal Prop. (5tb 
Kil.) 1.406 note. 
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to the reversion or remainder after the death of the tenants 
for life, or after the expiration of the years. 

" Section 2. That if partition be not made between joint 
tenants, the parts of those who die first shall not accrue to 
the survivor or survivors; but descend or pass by devise, and 
shall be subject to debts, dower, charges, etc., or transmissi- 
ble to executors or administrators, and be considered, to every 
intent and purpose, in the same view as if such deceased 
joint tenants had been tenants in common.'' 

In 1827 a second act was passed " concerning conveyance* 
of real property," of which Section 5 was as follows: 

" No estate in joint tenancy, in any lands, tenements or 
hereditaments, shall be held or claimed under any grant, de- 
vise or conveyance whatsoever, heretofore or hereafter made, 
other than to executors and trustees, unless the premises 
therein mentioned shall expressly be thereby declared to pass, 
not in tenancy in common, but in joint tenancy; and every 
such estate, other than to executors or trustees, (unlesH 
otherwise expressly declared as aforesaid), shall be deemed 
to be in tenancy in common." 

In regard to the subsequent revisions of these statutes, I 
quote from the opinion of the court in the case of Meite v. 
Fettgren: 1 " In the Revised Statutes of 1845 section 2 of 
the act of 1821 appears as section 1 of chapter. 56, entitled, 
' Joint Rights and Obligations, 9 while section 5 of the act of 
1827 appears as section 5 of chapter 24, entitled ' Conveyan- 
ces,' both chapters having been approved on the same day. 
In the Revised Statutes of 1874 section 2 of the act of 1821 
again appears as section 1 of 'An Act to Revise the Law in 
relation to Joint Rights and Obligations," approved February 
25, 1874, and in force July 1, 1874, and section 5 of the act of 
1827 appears as section 5 of the 'Act concerning Conveyan- 
ces,' approved March 29, 1872, and in force July 1, 1872. Both 
sections have now been on the statute books concurrently 
since 1827, and both, since their original enactment, have 

1 148 111. 867, 868. 
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been twice included, without change of phraseology, iu gen- 
eral revisions of the statutes." ' 

The situation therefore was practically this. In 1821 it 
was enacted that among joint tenants there should be no 
survivorship. In 1827 it was enacted that there should be 
no joint tenacy in lands unless it were expressly declared in 
the grant. That is to say, first, the principal incident of 
joint tenacy was abolished, as to all kinds of property, and 
then, as to lands, except under special circumstances, the 
whole estate was abolished. And still today we have in some 
cases aA to lands both joint tenancy and survivorship. 

Now to take up the interpretation of these statutes by the 
courts, we may notice first, that in regard to personal proper- 
ty there was never any claim that survivorship was possible. 
The act of 1821 abolished it in general terms, and the act of 
1827, whatever its effect, was limited expressly to real proper- 
ty. Such was the ruling of the Appellate Court in Bradford 
v. Bvnn»M.* So that there are now, especially in view of cer- 
tain other decisions to be mentioned later, practically no 
questions which can arise in tfegard to personalty. From 
this point, therefore, the discussion will tie chiefly concerned 
with estates iu Ian ds. 

The first effect of the statutes on this class of cases was 
that in Illinois, as in most of the United States, a conveyance 
to two or more persons without specifying the nature of their 
tenancy, was held to make the grantees tenants in com- 
mon. In the case of Cooper v. Cooper * one of the two con- 
veyances of land which were in issue was to a husband 
and wife (the added words " and heirs of her body" being 
stricken out. as repugnant) with no specification of the nature 
of the estate. The only point disputed in regard to this con- 
veyance was whether, since the act of 1861, concerning the 
property rights married women, a husband and wife could 
hold land by the entirety. Although it was held that they 

1 Hereafter what was originally section 2 of the Act of 1821 will be 
apokeii of iw ftestion 1. following the nn inhering of the later revisions of 
t l ie statutes. 

? 48 111. A pp. 145. 

• 76 III. 67. 
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could not hold such an estate, and although the case of the 
defendants depended upon their claim to the right of surviv- 
orship, still there was apparently no attempt to have the 
conveyance construed to create an estate in joint tenancy. 
No mention was made of the statutes quoted above, but it seems 
to have been taken for granted that they would prevent the cre- 
ation of a joint tenancy unless some definite words were used- 
This certainly follows from section 5, of the act of 1877, 
which makes necessary some express declaration that the 
land shall pass in joint tenancy. In such a case as Cooprr 
v. Cooper, therefore, there can be no dispute. 

The decisions in regard to the further effect of the statutes 
not being very numerous, may be taken up in chronological 
order. Harrer v. Wallner l though not a decision directly 
on the point under discussion, contains dicta showing the 
attitude of the court in regard to the state law of joint estates. 
The question arose whether, upon the divorce of a husband 
and wife holding land as tenants by the entirety, they be- 
come thereby joint tenants or tenants in common. The court 
says: * "Our state has destroyed joint tenancies, unless the 
parties expressly stipulate in the deed of conveyance that 
such an estate is thereby created. The estate with the jus 
accrescendi is not being favored by our law and the termina- 
tion of the marriage relation having worked a change in the 
rights of the parties in the estate, the courts would rather hold 
that the change is broad enough to convert it into an estate in 
common rather than to hold that whatever change was made, 
it left the right of survivorship." The noticeable thing in 
this opinion is the evident idea of the court that under section 
5 an estate in joint tenancy could be created with its incident 
of survivorship in spite of section 1 of the act of 1821 concern- 
ing joint rights, etc., provided only that there be proper ex- 
pression of such intention.' That is, they seem to have taken 
no notice of the act abolishing survivorship or else to have 
considered that the second act worked a partial repeal. 

1 80 111. 197. 
*p.204. 
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The case of Pritchard v. Walker 1 is more directly in 
point. Iti that case the Appellate Court gave the following 
opinion on one of the collateral questions: "The second 
clatiHe of the will of Ethan A. Pritchaid gave to his wife. 
Sarah E. Pritchard and to his stepmother Elotia Pritchaid. 
daring their joint lives and to the survivor of them during 
her natural life the possession, rents, use and income of hi* 
farm, containing 353 acres. A devise of the rents and profit* 
or of the income of land passes the land itself both in law 
and in equity: and the effect of section 5 of the conveyance 
act in not to forbid the creation of a joint tenancy by grant or 
devise, but it is merely required by that section that such 
tenancy shall be expressly declared in the instrument, and 
that was done in this instance by the words 'during their 
their joint lives, and to the survivor of them during her 
natural life/ so they held a life estate as joint tenants with the 
right of survivorship, and when Elotia Pritchard died on the 
19th of October, 1871, the whole interest of the joint tenant* 
txdonged to Sarah E. Pritchard." * The case was carried up 
to the Supreme Court, but on other points than that involved 
in the above quotation. It is, therefore, some authority, 
though of no very great weight, for the construction of sec- 
tion 5 of the conveyance act holding that the words " during 
their joint lives and to the survivor of them during her nat- 
ural life '* are a sufficient compliance with that section. It is 
also authority for the rule that the estate of joint tenancy has 
not tieeii abolished. As in the former case no mention wan 
made of the act of 1821. 

The next case on the subject was Mittel v. Karl*, decided 
in 1890. The conveyance in that case was to a husband and 
wife " and the survivor of them in his or her own right.'" 
Now these were practically the same words which, as we have 
just seen, were held by the Appellate Court in Pritchard v. 
Walker to create a joint tenancy, the only variation being 
the addition in that case of the words '• during their joint 

'22 ill. A pp. 286. 

• p. 290. 

* 18H 111. 66. 
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lives." In Massachusetts, also, under a statute similar to 
ours a devise to children " and survivor or survivors of them " 
was held to create a joint tenancy. ' But in opposition *to 
these decisions, it was held by the Illinois Supreme Court 
that such words were not sufficient to create a joint tenancy, 
that they were not the express words demanded by section 5; 
but that nevertheless the survivor upon the death of one of 
the tenants in common, should take the whole estate, this 
being the obvious intention of the testator. In the words 
of the court: 4< By the language of the grant, * to Michael 
Jobst and Maria Jobst and the survivor of them, in his or 
her own right, ' it was doubtless intended that the one who 
should die first should take only a life estate, with remainder 
in fee to tha survivor and his heirs." * 

The court in order to sustain the decision were obliged to 
i M>ii8 true -both of the Illinois Statutes. In regard to section 
1 of the act of 1821 thay simply cite the case of Arnold v. 
Jack's Exrs., * saying that " In the State of Pennsylvania, 
where they have a statute similar to our own, * * * it was 
held that although survivorship, as an incident to joint tenan- 
cy, was abolished by the statute, it may be given by will or 
deed. 11 In regard to the act of 1827, the court says: " It will 
lie observed that our statute, in plain language, declares that 
no estate in joint tenancy shall be held or claimed unless the 
premises shall expressly be thereby declared to pass not in 
tenancy in common but in joint tenancy. The deed in ques- 
tion contains no such declaration. It provides for survivor- 
ship, it is true, which is regarded as one characteristic of a 
joint tenancy, but the declaration which the statute requires 
to establish the estate is nowhere found in the deed, ami in 
the absence of such a declaration we are inclined to hold 
that the estate was not created."' This case therefore stands 
for the rule that in construing conveyances to two or more 
persons, the words " and to the survivors M are not sufficiently 

' Stimpsori ▼. Bat.termav y 5 Cush. 158. 

* ('itiug K wing' s Heir* v. Sttvary. 8 Bil»l». 285. and Armdd v. Jack'* 
Xjtnr*. 24 Pa. St. 57. 
2 24 Pa, St. 67. 
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specific to satisfy section 5 of our statute, practically overrul- 
ing, in this respect the case of Pritchard v. Walker. It 
stands also for the doctrine that by our statute (section 1) 
survivorship has been abolished only as an incident of joint 
teuancy, that nothing will prevent an owner of land from 
granting it to two persons and the survivor of them. The 
question whether survivorship is the one distinguishing fea- 
ture of joint tenancy, and whether having the one we must 
necessarily have the other, is fundamental in interpreting the 
statutes on the subject The present decision holds that 
this incident of the estate is not decisive, and the court calls 
to mind another feature of the estate, namely unity of inter- 
est, arguing that the estate might very well exist without 
survivorship for the purpose of this and other incidents. 
We may notice here that in a later case Mr. Justice Magruder 
criticises this view, and asks: " What is the substantial differ- 
ence between deeding or devising land to two persons and 
the survivor of them, and deeding or devising land to two 
persons to be held in joint tenancy? The distinguishing 
feature of joint tenancy is the right of the survivor to take 
the whole estate." 1 

We now come to the latest Illinois case on this question, 
and much the best considered one, namely Mettiv v. Fett- 
gren. The grant of land in issue in this case was to two 
persons to be held ** in joint tenancy and not in tenancy in 
common." These words were clearly within section 5, and 
therefore a decision on the meaning and eifect of this section 
and also of section 1 l>ecame imperative. The court says: 
" There can be no doubt that the parties to the Schintz deed 
intended thereby to create an estate in joint tenancy and not 
a tenancy in common; and it must be admitted, we think, 
that the language employed was apt and sufficient for the ac- 
complishment of that purpose. It only remains to l>e deter- 
mined whether under our statute the right of survivorship 
can be still regarded as an incident of joint tenancy". The 
majority of the court on the first hearing, 1 from whose opin- 
ion the above quotation is taken, held squarely that survivor- 

1 U8 III. 857 871. 

- Reported in 27 N. E. »U. 
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ship as an incident of joint tenancy had been abolished; 
that section 5 re-established the joint estate, bnt only for 
those incidents other than survivorship. 

They held that the effect of section 5 of the act concerning 
conveyances was to change the common law rule of construc- 
tion in the case of a conveyance to two or more persons with- 
out explanatory words. Whereas such a conveyance was by 
the common law held to create a joint tenancy, the section 
referred to now demands that it be held a tenancy in common. 
" By section 5 of our statute this (common law) rule, except 
in cases of conveyance to executors or trustees, is precisely 
reversed. A conveyance to two or more persons without re- 
strictive or explanatory words creates a tenancy in common, 
and in order to create a joint tenancy, the estate must be ex- 
pressly declared to pass, not in tenancy in common, but in 
joint tenancy." The court adds: "This would seem to be 
the entire scope and intention of said section 5. It does not 
attempt in the least to declare or determine the qualities or 
iucidents of either of these classes of tenancies * * * ." 

In regard to section 1 the coujt says: "It will be seen that 
by the provisions of that section, estates in joint tenancy are 
modified by taking away or abolishing one of their principal 
common law incidents, viz.. that of survivorship. " The 
opinion then goes on to show that this is quite possible be- 
cause joint tenancy may exist without survivorship, that al- 
though this is the principal incident, still there are others 
which may well distinguish the estate from that of tenancy in 
common; for example " those which relate to the peculiar nat- 
ure of their joint possession, and to their rights against each 
other, and in relation to third persons during the time the 
tenancy is in existence/ 9 

This view of the court is supported by MifMv. Karl, as we 
have just seen, and also by certain decisions in an aualagous 
class of cases, namely, those involving the question of the la^is- 
ingof a legacy to joint devisees upon the death of one of them 
before the devise has vested. Freeman, in his work on Co* 
tenancy and Partition, refers to a discussion of this subject 
by Wythe in the appendix of his volume of reports as " the 
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most thorough discussion of the common law doctrines 
arid incidents of joint tenancy which it has been our good 
fortune to discover." He goes on to quote the following 
words of the author, concerning a statute of Virginia taking 
away the right of survivorship, and corresponding to section 
1 of the Illinois statute: " It does not annihilate the legal 
entity called a joint estate, so as to prevent such an estate 
from vesting, nor does it destroy the joint estate forthwith 
after it has vested. On the contrary it permits the estate to 
subsist as joint, with all its former incidents during the joint 
lives of all its owners, and if, in that time, partition be made, 
or a severance effected without partition, it is quiescent as a 
dead letter. It begins to operate at all only when one of the 
joint tenants has died before partition or severance. And 
on the happening of that event, and from thenceforth it 
directs that the part of the deceased shall be considered as if 
he had been a tenant in common, not from the beginning 
but only when the event to which it refers happened. When 
it applies, and to the extent of its application, it operates, in 
articulo mortis, a statutory severance; and that is all. * * 
* In this manner, it modifies the nature of a joint tenancy 
by the common law, so far as to take away one of the inci- 
dents which the law has annexed to it, but leaves it in all 
other respects as it was. * * * In short, since the statute 
joint tenants seem to have an estate that is to all purposes 
joint, both in its inception and in its continuance, until a 
destruction or a severance thereof takes place; which latter, 
when an estate has become vested, is effectuated by the 
statute at the moment any of them dies, to the extent of his 
|>art; * * * And if this be the sum of its efficacy, the 
consequence seems to be, that in the lapsing of devises and 
legacies, and also in regard to the vesting of estates created 
or transferred by conveyances inter mvos, it has been pro- 
ductive of no change whatever. " ' 

However sound this reasoning may be, it would not pay to 
discuss it further here, for in Illinois it was soon denied. 
Even in the present case on the first hearing Mr. Justice 

Wylhf's BepcrtR, 37». 880. Freeman § 40. 
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Magruder refused to accept it as reasonable in the interpre- 
tation of the legislature's intention, bat in a dissenting opin- 
ion said: 

" It will not do to say that section 1 abolished the right of 
survivorship and that section 5 merely permitted a joint ten- 
ancy without the right of survivorship. ' The right of surviv- 
orship, or jus accrescendi, is the distinguishing incident of 
title by joint tenancy.' ' It can hardly be presumed that the 
legislature, in authorizing an estate by joint tenancy to be 
created by an express declaration in the grant or devise, 
referred to these technical joint tenancies arising from the 
unities of time, title, interest and possession." His construc- 
tion, of the two sections was that section 1 applies to both 
real and personal property, and " standing by itself is broad 
enough to abolish the right of survivorship as between joint 
tenants and to convert the estate of joint tenancy into an es- 
tate of tenancy in common; " that section 5, which was en- 
acted after section 1 was in force, was to apply only to real 
property and to be a limitation on section 1, allowing the 
creation, in the case of lands, tenements, and hereditaments, 
of estates of joint tenancy with their incident of survivorship, 
provided only that such .intention be expressly declared. 
Now, as before suggested, this seems to have been the funda- 
mental cause of uncertainty. Whether the abolition of sur- 
vivorship should abolish the whole estate of joint tenancy, or 
whether by section 5, impliedly admitting the creation of a 
joint estate, under certain conditions, the incident of surviv- 
orship is also established. The different theories are well 
shown by the majority and the dissenting opinions. 

Upon the second hearing * the majority of the court re- 
versed their former judgment. In regard to the act of 1821 
they say: "The act, therefore, had no application to estates 
held by executors, trustees, or others holding estates en autre 
droit. But as to estates held by the tenants in their own 
rights or in the right of their wives, whether held as joint 
tenants or tenants in common, the act gave the right to com- 

1 Citing 4 Kent's Com. 860. 
8 148. III. 867. 
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pel partition, and in cases of joint tenants, if partition wan 
not made, the right of survivorship was taken away. * * * The 
effect of this statute clearly was to practically abolish joint 
tenancies where the estates were held by the tenants in their 
own rights or in right of their wives, or, that which is the 
same thing, to convert them into tenancies in common/ 7 
They then continue as to the act of 1827: "This act made no 
reference to that of 1821. but, as it was the later expression 
of the legistative will, it had the effect of repealing or modi- 
fying the former act in so far as it was inconsistent there- 
with. * * * Its effect was to restore the right to create estates 
in joint tenancy rather by tacit recognition than by express 
words, and then undertook to change the rule of presump- 
tions obtaining at common law where a conveyance of lands 
was made to two or more persons." This relation between 
the two statutes was held to continue in the subsequent revi- 
sions, according to the statutory rule of construction. 1 This, 
then, is the gist of the decision: That the right of survivor- 
ship is the distinguishing feature of joint tenancy: that the 
act of 1821 taking away this right, abolished the estate; that 
the act of 1827 tacitly recognized the estate and repealed the 
former act to the extent of allowing survivorship in cases of 
grants of land where the grant creating the joint estate is 
sufficiently express. 

To summarize, then, the effect of the various decisions 
upon the subject as a whole, the following principles seem 
to have been established: — 

(1) As to executors and trustees Illinois follows the Eng- 
lish common law rules, so that a grant or devise of any kind 
of property to two or more persons in trust, even without ex- 
planatory words, will create a joint tenancy, and confer the 
right of survivorship. There is no case on this point, but it 
is too plain for argument that the statutes on the subject ex- 
cept executors and trustees, leaving them subject to the coni- 

1(4 The provisions of any statute, bo far as they are the same as any pri- 
or statute, shall be construed as a continuation of such prior provisions, 
and not as a new enactment." R. S. 1874, See. 2. Chap.»181. 
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moii law rules, and this has been recognized by dicta in many 
cases especially Mette v. Feligren snpra. 

(2) As to all persons holding in their own right, both 
joint tenancy and its incident of survivorship have, in cases 
of personal property, been absolutely abolished. 1 

(3) A grant or devise of land to two or more persons 
in their own right, without specifying the nature of the es- 
tate intended, will create a tenancy in common.* 

(4) A grant or devise of land to two or more persons may 
create a joint estate with the incident of survivorship if the 
words used are sufficiently express.' 

(5) The words " to two persons and the survivor of them " 
are not sufficiently express to fulfil the above condition. * 

Some little doubt has been thrown on this ruling in the 
case of Mette v. Feltgrcn, but it has never been expressly 
overruled. 

(6) The words " to be held not in tenancy in common 
but in joint tenancy" are sufficient and apt words to create 
such a joint tenancy differing in no respect from the estate 
under the common law. ft 

In the case of personal property these principles follow 
naturally as a result of American conditions; but in the face 
of the universal sentiment in the United States against joint 
estates and especially their incident of survivorship, to which 
allusion has been made above, and considering the fact that 
both of the Illinois Statutes are in form negative and restric- 
tive, the results reached by the courts in the case of convey- 
ances of lands are certainly at first glance surprising. What 
is most to be desired in the matter, however, is some settled 
rule of construction, and since the decision in Mette v. Felt- 
gran this has finally been accomplished. 

Leverett Thompson 

1 Bradford v. Bennett.. 

* Cooper ▼. Cooper; Harrer v. Wallner. 

* Mette v. Feligren. 
*MittelY. Karl. 

* Melt* ▼. Feltgren. 
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♦ * * 

CARRIERS.— Privity op Contract.— In Knight v. 
Htmn. R. R. Co., 33 Atl. 845, (N. J.), plaintiffs, as partners, 
in an action of debt, sought to recover damages for injury to 
a type writing machine which had been transported by de- 
fendant as personal baggage of one of the members of the 
tirm. 

Plaintiffs secured judgment in the lower courts, where the 
only question argued was whether a type writing machine 
was an article of personal baggage. The Supreme Court re- 
versed the judgment, saying that question could not be cou- 
riered : that the contract of carriage was with the passenger 
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only and the firm was not in privity therewith. The court 
declined to consider the question whether H. W. Knight (the 
passenger) could maintain an action upon the alleged state- 
ment of facts. 

In support of its conclusion the court cited 19 Wend. 534 
where a merchant sued a carrier for money lost in a trunk 
checked by an agent of the merchant who was making collec- 
tions; 98 Mass. 83, where firm sought recovery for Joss of air 
agent's sample case carried as baggage; 126 Mass. 121, on a 
similar state of facts following 98 Mass. 83; and Brchrr v. R. 
K. Co., L. R. 5 Q. B. 241, where plaintiff sent his baggage 
ahead with his servant who had purchased a ticket, plaintiff 
himself following on a later train on the same day and ]>ay- 
ing his fare. 

These were all actions founded in contract and recovery 
was denied on that ground. 

♦ * . 

EVIDENCE. — A novel question in evidence was presented 
in the recent case of Preahm v. Mutual Life fns. C7>., 71 
Fed. 467. 

In an action upon a life insurance policy which contained 
a warranty that the insured would not die by his own act. 
whether sane or insane, it appeared that the insured came to 
his death by drowning. The defendant put in evidence and 
read to the jury, a writing, found on the person of the de- 
ceased, clearly indicating an intention to commit suicide. 
The plaintiff could only relieve himself from the consequen- 
ces necessarily following the natural import of such writing 
by showing that it was writteu long before the death of the 
insured, and that he had afterwards recovered from his suici- 
dal impulse. It was not thought that the writing which was 
read to the jury contained any further evidence. But the 
counsel for the plaintiff, in his closing argument, for the first 
time, and in support of his theory that the note was written 
at an earlier date, stated to the jury with great force and em- 
phasis that the paper contained further and unmistakable ev- 
idence that it was written weeks before, and while the de- 
ceased was on a journey with a friend, and the counsel then 
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produced a magnifying glass and proceeded to demonstrate 
that under the glass the name of the friend with whom the 
deceased sojourned, could be discovered on the paper at the 
place where the address would naturally appear. The defen- 
dant made no objection nor did the court interfere. But on 
appeal the court held that the name was not in evidence, and 
could not be commented on by counsel, and granted a new 
trial. 

♦ * ♦ 

THE VIGINTILLIONTH OPTHE TAX BUYER.— The 
decision of Judge Tuley in Conn. Mutual Life Ins. Co. v. Sten- 
.wn, mentioned in our last issue, (p. 196), has been reversed 
in the Appellate Court. The case involved the rights of the 
holder of the certificate for a vigintillionth of a lot purchased 
at tax sale. The question arose between a mortgagor and 
mortgagee, the mortgagee having purchased the certificate 
and seeking to include it in the amount of his judgment. 
The lower court held that it was not a cloud upon the title 
and therefore it was not necessary for the mortgagee to buy 
it, in order to protect his security. The Appellate Court said, 
'° The question is not, (as argued by appellee), what the rights 
of one, who at tax sale buys one vigintillionth of a lot; but what 
the rights of appellant, as a mortgagee under the mortgage 
deed given by appellee, were." JLn the mortgage deed the 
mortgagor agreed to "repay all advances • • • made 
for insurance, taxes, assessments, rates, redemption from 
fjales for taxes or assessments." Under this clause ijhe Ap- 
pellate Court held that the amount paid for the tax certifi- 
cates could be included, and did not pass on the question as 
to whether or not the buyer, not protected by the mortgage, 
had any enf orcable right against the land. They however 
recognized that to be a different and more difficult question. 
In answer to the argument that the sale of a vigintillionth 
was practically a sale of nothing at all, they said; " the ques- 
tion in this regard is not whether an action of ejectment 
could be maintained by one obtaining a deed under such tax 
sale; quite likely, as is urged, it could not be, because no of- 
ficer could deliver so minute a portion." In a dissenting 
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opinion Sbephard, J., says; " I agree that the question is not 
the strict one that would arise between the owner and the tax 
sale purchaser, and that therefore, as between the mortgagor 
and mortgagee, under the conditions and stipulations of the 
mortgage, the appellee was bound to pay the amount of the 
tax to the appellant." Under the circumstances of this case, 
the decision seems unquestionably correct, but it is to be 
carefully noted that it is not an authority aiding the owner 
of a vigintillionth holding merely under a tax deed. 



RECENT DECISIONS. 

Warranty. — A. purchaser of real estate by warranty deed cairn ot set up 
a defect in the title as a defence to an action for the purchase price 
brought by vendor against the purchaser, if the purchaser has not been 
disturbed in his possession and enjoyment of the premises. Price t. 
Hubbard, 65 N. W. 436. (8. D.). 

Warranty — Quiet Enjoy menL A covenant for quiet enjoyment is 
broken by the eviction of the grantee, by reason of the foreclosure of a 
mortgage executed by the grantor prior to the conveyance. Jackson v. 
McAuley, 43 Pac. 41, (Waoh.). 

Wills — Murder of Testator by Devisee. — The killing of the testator by a 
devisee for the purpose of realizing under a will does not render the 
devise void, but equity will deprive the devisee of any benefit from his 
crime. Ellerson v. WestcoU. 42 N. E. 540, (N. Y.). See Comment. 

Agency — Right of Agent to Purchase. — Where one intrusted with the 
•ale of real estate purchases it himself through other parties, his princi- 
pal may rescind the sale, though he received the price at which he auth- 
orized the agent to sell. Rich v. Black, 33 AM. 880, (Pa.). 

Curriers of Passengers. A carrier contracting for a passage over its 
own line and a connecting line, having agreed to reserve a stateroom in 
such connecting line, is liable in compensatory damages to the purchaser 
of a through ticket who was unable to secure his stateroom by reason of 
the fact that more tickets were sold than were staterooms reserved. Buss- 
man v. Western Transit Co., 71 Fed. 654. 

Carriers — Injuries to Baggage.— A railroad company is not liable in 
contract to the members of a firm for the loss of an article belonging to 
the firm, which had been checked as personal baggage of a member of 
the firm. Penn. By. Co. v. Knight, 83 Atl. 845, (N. J.). 

Consideration — Preexisting Detrt. A pre-existing debt is not a suffi- 
cient consideration for the transfer of property, to warrant the transferee 
to hold it, as against the right of oue from whom the transferror has ob- 
tained it by fraud in the purchase. Orever v. Taylor, 42 N. E. 829, 
(Ohio). 

Contracts- Accord and Satisfaction.- Where defendant seuds a check 
for the full amount admitted by him to be due plaintiff for commissions 
for a sale, and encloses a voucher to be signed and returned by plaintiff, 
which acknowledges receipt of the check "in full for commissions" and 
plaintiff accepts the tendered payment, he thereby accepts the conditions 
on which it was sent, though he does not return the voucher, and writes 
to defendant that there is still a balance due. Nassoiy v. Tomlinson, 42 
N. E. 715, (N. Y.). 
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The defendants had the right to say on what terms the money tendered 
should be retained. "Always the manner of the tender and of the pay- 
ment aha! I be directed by him that maketh the tender or payment, and 
not by him that aocepteth it." PinneVs Case, 5 Coke 117. 

Contracts — Agreement to Arbitrate — Of Grievances, — Members of fra 
ternal, benevolent associations may lawfully agree, as a part of their 
scheme of organization, to submit their domestic grievances in the first 
instance to the internal tribunals of their order, and, having so agreed, 
cannot, against the protest of the association, maintain a civil action 
against it until the condition precedent has been, in legal contemplation, 
complied with. Ocean Castle dtc. v. Smith, 83 Ati. 849, (N. J.). 

Contracts — Statutes of Frauds. — The acceptance by the grantee of a 
deed containing a personal agreement to be performed by him, though 
not connected with the land conveyed, is equivalent to his signature to 
the agreement, within the requirement of the statute of frauds that such 
contracts shall be " signed by the party to be charged therewith." Thie- 
band v. Union Furniture Co., 42 N. E. 741, (Iud.). 

Corporations — Action by Stockholders. — Where there is a reasonable 
certainty that a demand upon the officers of a corporation to bring action 
would be unavailing, the stockholders may proceed without such demand. 
Qreen v. Hedenburg, 159 111. 489. 

Criminal Law— Error in Sentence. — On reversal of a death sentence for 
error in fixing the date of the execution, the case with be remanded for 
a proper judgment, without granting a new trial. Wallace v. People, 42 
N. E. 771, (111.). 

Dower — Exchange of Lands. — An exchange of lands which under the 
statute will require the wife to elect between those conveyed and those 
received, in asserting her dower right, is a mutual grant of estates equal 
in quantity, though not necessarily so in value. The word "exchange" 
must appear in the conveyance in order to require such an election. 
Hartwell v. Devavlt, 159 111. 825. 

"An exchange is a mutual grant of equal interests, the one in consid- 
eration of the other. The word " exchange " is so individually requisite 
and appropriated by law to this case, that it cannot be supplied by any 
other word, or expressed by any circumlocution. The estates exchanged 
must be equal in quantity, not of value, for that is immaterial, but of 
interest; as fee simple for fee simple, a lease for twenty years for a lease 
for twenty years, and the like.'' 2 Blackstoue Com. 323. 

Eminent Domain —Damages. — In condemnation' proceedings, damage** 
may be claimed by cross petition for injury to lots adjacent to those 
taken, although divided from those taken by a line designated on the 
plat. Metropolitan Railroad Co. v. Johnson, 159 111. 434. 

Evidence.— The testimony of the purchaser of rented property, the 
rents for which have been collected by his agent, as to the rental value 
of the property, is not the best evidence thereof, and therefore in the 
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ahsenoe pf any showing as to the reason fur the failure to eall the agent, 
it is not error to exclude the owner's testimony. Dotnsckhe t. Metropoli- 
tan El. Ry. Co n 42 N. B. 804, (N. Y.). 

Evidence — Impeaching Witness. — A.n impeaching witness cannot him- 
self be impeached by showing that the statements of others, on which he 
testified that his knowledge of the reputation of the impeached person 
was based, were nover made by them. Brower v. Ream, 42 N. E. 824, 
(Ind.). 

Evidence — Wills — Ambiguity. — Where a statute declares the probate of a 
will final and forever binding, (except to persons under certain disabili- 
tieii), if no party shall appear within two years to contest the will, yet, if 
an ambiguity be pointed out after that date, evidence may be introduced 
to explain the ambiguity. Schlottman v. Hoffman, 18 8o. 898, (Mi*s.). 

Husband and Wife. — The expense* of a family, as between husband aud 
wife, cannot be wholly oast upon her so long as the husband continues to 
lire with the family, merely because he objects to the extravagant mode of 
living at their residence, and offers to provide a suitable residence else- 
where. Lehman v. Rothbarth, 159 111. 270. 

Husband and Wife. — Under a statute making a wife a tenant in com- 
mon with her husband in land conveyed to the husband and wife, the wife 
may, during the life of her husband, enjoin the construction of a sewer 
across the land bo conveyed, the right of way for which has been acquired 
by condemnation proceedings against the husband alone. Grosser v. City 
of Rochester, 42 N. E. 672, (N. Y.). 

Injunction — Building Restrictions.- To entitle a lot owner to an injunc- 
tion against the violation of a bui]ding restriction by an adjoining lot 
owner, not only must similar restrictions becoutaiued ia both deeds, but 
the restrictions must be part of a general scheme under which the lots in 
a certain traot were to be subject to the restrictions for the benefit of the 
several lot owners. Clark v. McGee, 159 111. 518. 

' Instructions. — An instruction, that, a* a general rule, the statements of 
a witness as to verbal admissious of a party should be received with cau- 
tion, as that kind of evidence is subject to much imperfection and mis- 
take, is erroneous as a comment on the weight of evidence. Knowles v. 
Ninon, 48 Pao. 628, (Mont.). 

Instructions — After retirement of Jury. Sending to the jury, after it has 
retired to consider its verdict, an additional and material instruction, in 
the absence and without the knowledge of counsel representing the par- 
ties, constitutes substantial error. C. db A. Ry. Co. v. Bobbins, 159 III. 598. 
But suoh error is waived, if counsel know of the action and neither 
object nor request other inductions to be sent to the jury room. City 
of Joliet v. Looney y 159 111. 471. 

Insurance.— Where an insane beneficiary in a life policy kills the assured 
under such circumstances that the killing would be murder i f the benefici- 
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ciary were sane, such killing does not cause ft forfeiture of the policy dot bar 
his right of recovery for the insurance money. Holdom v. A. 0. U. W^ 
159 111. 619. A warranty in the application that the insured will not ''die 
by his own hand." will not defeat a recovery in the policy where the in- 
sured person committed suicide, if the jury find that at the time of the 
death the insured person was insane. Mutual Life Ins. Co. v. Leubtie, 71 
Fed. 843. 

Light, and Air — Interference. — A lot owuer cannot compel the removal of 
a high fence placed on the lot line by the adjoining lot owner, although 
placed there maliciously and for no other purpose than to shut off light 
and air from the windows of plaintiff's house. Letts v. Kessler, 42 N. E. 766. 
(Ohio). 

Marriage and Divorce. — The fact that a decree of divorce prohibited one 
of the parties from marrying again does not render void a subsequent 
marriage of the prohibited party.- The party is in contempt of court but 
his marriage is not for that reason void. Crawford v. State, 18 So. 848; 
(Miss). 

Negotiable Paper— Bank Check. — An action cannot be maintained against 
a bank by the holder of a check for refusal to pay it, unless the check has 
been accepted,. although there stands to the credit of the drawer on the 
books of the bank a sum sufficient to meet the check. C. H, dt D. v. Met. 
Nat. 'Bank, 42 N. E; 700, (Ohio). 

This is the first time this question has come before Ohio Supreme Court. 
The Illinois cases and other authorities sustaining the doctrine of an as- 
signment pro tauto are considered in the opinion. 

Pleading.— A complaint alleging that plaintiff was lawfully upon the ele- 
vator for the purpose of raisiug and lowering goods of the lessee, that 
M while engaged in said employment in and upon naid elevator " he received 
the injuries, sufficiently alleges the work plaintiff was engaged in at the 
time of receiving the injuries. Ellis v. Waldron, 33 Atl. 869, (R. I.). 

Statute of Limitations. — Where one is employed for an indefinite period 
at a specified sum per month, and continues in the service of his employer 
a number of years without interruption, receiving partial payments during 
the time, the contract of employment will be treated as continuous, and 
the statute will not begin to run until the service ends. Ah How v. Furth 
48 Pac. 639, (Wash). 

Trustee— Compensation. — A trustee, cannot demand a compensation for 
doing his duty to J&e «stnte, whicn he refused and neglected to do properly 
until compelled. Lehman v. Rothbarth, 159 111. 270. 

trusts — Construction, of Will. — Under a will by which testator, after giv- 
ing five dollars to each of his children, gave . and bequeathed to 
his wife "The residue of all my estate, both personal and real, subject to 
a division among aforesaid heirs, at her death, in accordance with their 
obedience to her, as she shall deem proper/* the wife took a fee simple. 
not charged with any trust. Rogers v. Winklepleck 42 N. E. 746, (Ind.). 



BOOK REVEIWS. 

Tin Wobxs o» Jamks Wilson. — Being his Pub.lic Discourses upon Juris 
prudence and the Political 8cience. Edited by James Dewitt Andrews, 
Gbicago. Callaghan A Co. 1896. Vol. I. pp. XL VI, 577. Vol. II, pp. 
V, 628. Two volumes, $7.00 net. 

This is the first editiou of Justice Wilson's lectures that has appeared 
since 1801 and the work has heretofore been very high-priced. For this 
reason alone, and not on account of any lack of merit, it has not been gen- 
erally known to students of law in late years. The author was chairman 
of the committee which drafted the Constitution, and on the organization 
of the Supreme Court he was appointed one of the Asbociate Justices. In 
speaking of his connection wit)a the constitutional convention McMastera 
says; "Of the fifty five delegates, he was undoubtedly the best prepared by 
deep and systematic study of history and science of government, for the 
work which lay before him." He was one of the few classical scholars and 
the only civilian in that body. He was among the pioneers in the consti- 
tutional jurisprudence of our country and the credit has gone to others 
for many doctrines which where in fact anticipated by him. 

Volume I of the work is made up of a scientific treatment of the gene- 
ral principles of law, considered both historically and as applied to our 
law. It is distinctively* treatise on jurisprudence and will be found in- 
v.iluable to any one aspiring to a higher education in law. The editor has 
supplied, (see page 86), a valuable outline of the author's plan of this vol- 
ume, which will greatly aid in its study. Considerable space is devoted to 
Rlackstone's conception and definitions of law and g >vernment, which re- 
ceive a most critical analysis by the author. (See pp. 14, 15,20. 60, 54, and 
notes; and especially chap. V on Municipal Law). Chapter VII is an his- 
torical discourse on the British common law and its relations to the col 
oriies and American Jurisprudence. This chapter and chap. XIII on the 
Nature and Philosophy of Evidence, which is probably the best examina- 
tion of the basis and theory of evidence to be found, will well repay a most 
careful study. In the appendix to Vol. I will be found * 4 Considerations 
on the Power to Incorporate the Bank of North America" which is perhaps 
the greatest constitutional argument ever written. It is notable that this 
chapter contains the suggestion that a corporate franchise may be a con- 
tract, and in faot anticipates the decision in the Dartmouth College Case. 
The editor's notes to this chapter are particularly valuable as showing the 
development of the law since the author wrote. 

Vol. II considers the different subjects of law with a care and minute- 
ness which characterizes all the writings of this eminent man. 

The aim of the editorial work has been to trace the later development 
of principles and to show the present tendency in important questions in- 
fluencing our law. The notes are generally brief, the purpose being to 
direct the reader to further investigation rather than to enter into any ex- 
haustive discussion in the work itself. This part of the work shows great 
research on the part of the editor and adds materially to the value of the 
original work. As emanating f r< m a Professor in this law school, we de- 
sire to be conservative in our opinion, and will "only say, that, as the only 
distinctive treatise on America u Jurisprudence, we regard the work as very 
essential to the student or practitioner desiring a comprehensive know- 
ledge of the fundamental principles of our law. 

The publishers are making a very liberal introductory offer of one*half 
price to clubs of ten or more students in any institution of learning. 
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UNEXECUTED USES UNDEK THE 
STATUTE OF USES. 

The uses which the statute of 27 Hen. VIII., called the 
statute of uses, did not execute, that is, did not unite to the 
legal estate, are, Wroadly speaking, our modern trusts. Origi- 
nally uses and trusts were nearly synonymous,' meaning a 
personal interest or right to enjoy the profits of property, as 
distinguished from the right of ownership or legal title, with 
its incidental burdens. 

Cestui que use was the name given to the possessor of 
this peculiar interest. He was exempt from the feudal 
burdens attaching to the legal ownership, and besides 
enjoyed many privileges, chief among which were the 
right to devise his interest after his death and the ability to 
convey a future estate, etc. Uses thus became rapidly pre- 
valent in England, and the special immunities attaching to 
this species of property soon led to grave abuses, secret 
ownerships, fraudulent conveyances and the like which the 
common law abhorred. 

Frequent but abortive efforts were made by parliament 
during the reigns of Edw. III., Rich. II., Rich. III., and Hen. 
VII., to correct these evils. The remedy adopted in general 
by these -laws, was to attach to the cestui que use some of 
the burdens of the legal ownership. In this legislation is 
seen the germ of the famous statute of uses, enacted in 1536, 
towards the close of the momentous reign of England's great 
revolutionary monarch, Hen. VIII. The act was one of the 
latest of the sweeping, far reaching measures of this reign, 
and appears by its significant preamble to have intended 
thenceforth the utter abolition of uses in real property. 

2U 
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Whether the statute intended to put an end absolutely to 
all uses, or merely to correct the pre-existing abuses by unit- 
ing the legal estate to the use, has been much debated by 
legal writers. Lord Coke, inclines to the farmer opinion, be- 
cause of the words, "extirping and extinguishment" con- 
tained in the statute. See Chudleigh's Case, 1 Rep. 126. 

Lord Francis Bacon supports the other view, and so do 
such authorities as Gilbert, Blackstone, Kent, Jones, and 
Sanders. Bacon contended that the words, " persons that 
were or hereafter shall be seized," in the statute, refer to 
udes created subsequent to the statute, and show that the act 
contemplated future conveyances to uses. 

Had the former theory, the utter abolition of uses, pre- 
vailed, a great branch of the law of real property and the 
beneficent jurisdiction, to-day exercised over it by Courts of 
Equity, would probably never. have come into existence. But 
not only have the courts followed the narrower construction 
supported by Lord Bacon, they went much further and con- 
strued the statute so strictly and even arbitrarily as to call 
forth the strongest condemnation from legal authorities, 
ancient as well as modern. 

Stripped of verbiage the statute of uses provides that 
where any person shall be seized of lands, tenements and 
hereditaments to the use or trust of any other person or body 
politic, such person shall be seized of such hereditaments to 
nil intents and purposes in the law, of and in such like estates 
as he had in the use and that the estate, right and possession 
of the person seized shall be deemed and adjudged in him 
that has the use, after such quality, manner, form and con- 
dition as he had before in the use. 

The statute thus plainly recognized the separate nature of 
the use and the seizin, and its effect was to merge or join 
them by executing or transferring the seizin or legal estate 
to the one holding the use. 

A broad application of this operation of the statute to all 
uses was prevented, as Blackstone says, by " technical 
scruples which the judges found it hard to get over. " 

The tendency to restrict it to the narrowest possible limits 
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was early manifested and the statute was held applicable at 
first only to fee simple estates. Cruise Dig., p. 318. 

This tendency to construe strictly is attributed to the great 
popularity to which devises of uses had attained, a privilege 
which the statute operated to destroy, since the right to will 
land was not an incident to the legal estate. Hence the re- 
luctance "of the judges to give the statute any greater 
application. 

" It was the force of usage," says Digby " by which practice 
had arisen, too strong even for legislation to do away with, 
coupled with an almost superetitious adherence, by the 
courts, to the letter of the Statute, which produced the 
strained interpretation of its terms and curtailed it of much 
of its effect." Digby, Real Property, p. 368. 

Beginning in this way, the courts, by degrees, wrought out 
of the statute, by # construction more or less arbitrary, the 
modern enlightened system of trusts. Meantime, however, 
the utmost confusion prevailed, for at the period of the 
statute's enactment, so prevalent had uses become by reason 
of the protection they afforded from the dangers to property 
rights, occassioned by the unsettled condition of England 
during the wars in Prance, and the wars of the Roses, that 
fully three-fourths of the land of the realm was held upon 
use and was thus affected by the statute. 

Lord Bacon, while Chancellor in 1617 speaks of the law as 
one, " whereon the inheritances of this realm are tossed as 
this day, like a ship upon the sea, in such sort that it is hard 
to say which bark will sink and which will get to the haven ; 
that is to say, what assurances will stand good, and what will 
not." Bacon's Law Tracts, p. 299. 

Certain fixed principles in construeing the statute were 
adopted by the courts at an early period and were never lost 
sight of ; as, that the statute did not apply to chattel inter- 
ests, and in no case operated to transfer a legal estate greater 
than the use. Subsequently other restrictions and exceptions 
to its operation were made, which are hardly to be justified 
on grounds of the statute's plain meaning ; such are the ex- 
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eeptions of active trusts, married women's trusts, and uses 
upon a use. 

Tyrrel's case is the great classic and authority upon the 
construction given to the statute of uses by courts of law. It 
was decided barely twenty years after the statute's enactment, 
and though adversely commented upon by legal writers and 
judges of its own day and the present, it has neVer been 
doubted, far less overruled, and stands as unquestioned law 
to=day in England and in many of the United States. Curi- 
ously enough, the only record of this case, which was fraught 
with such immense consequences, is contained in a meagre 
report in 2 Dyer's Reports, and comprises in all barely a 
dozen lines. The report is moreover, manifestly imperfect 
and is generally admitted so to be, yet the arbitrary doctrine 
therein laid down has never been seriously questioned, says 
Digby in his history of Real Property. 

Sugden, writing in 1811, speaks of it as "too firmly settled 
at that date to be even questioned. " The case would seem 
only to have decided that a use limited to another than the 
bargainee, in a conveyance by bargain and sale for valuable 
consideration, is repugnant to the grant and will not be exe- 
cuted by the statute. But whether this was all the judges 
intended to decide or not, the case has always stood for the 
broad rule that the statute will not execute a second use, in 
any case^ 

Tyrell's case is, by many writers, treated as laying down a 
new rule. This is an error, for this question, whether there 
could be a use upon a use, had long been perplexing the 
English courts. Milbome v. Ferrers, Dy. 114, b; Girland v. 
Sharpe, Oro. Eliz. 382 •, Gilb. Uses, p. 348, note. 

It was, however, the first time the question had come up in 
connection with the statute of uses, and it was settled in 
Tyrell's case once for all. What the judges in Tyrell's case 
had to decide, was whether to give effect to a use implied by 
law in a bargain and sale deed, or to a use limited upon that 
use by the grantor's deed. They decided quite in accordance 
with legal principles, it would seem, in favor of the former, 
treating the latter use as repugnant. 
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It would not appear inconsistent with this decision to al- 
low the execution of a use limited upon a use in other cases, 
where not implied by law as in Tyrell's case. Yet that is 
what the decision is authority for, and has been, both in 
England and the United States for over 250 years. Black- 
stone, Gilbert, Ludgen, and other authorities have sharply 
criticised this principle, on the ground that there was noth- 
ing in the construction of the statute to prevent its operating 
to execute the seizin in a hundred uses one after the other, if 
necessary, until the seizin was finally executed in the last 
cestui que use. 

The arbitrary nature of the rule is best shown in cases 
where the statute was not called upon to execute the first use. 
As where a use is limited to the feoffee to uses; though he is 
in by the common law, the uses limited thereafter are still 
left unexecuted. Sammes Case, 13 Co. 56; Long v. Buck- 
ridge, 1 S. W. 106; Doe v. Passingham, 6 B. & O. 305; 2 
Prest. Conv. 481. 

But the doctrine of a use upon a use must not be confused 
with the principle of uses after a use, for these are executed 
by the statute as fast as they come into existence. 

Chudleigh's case, decided in 1595 is the great authority on 
this point. Previously the judges were greatly perplexed, 
whether, after the statute had once operated, to convey the 
legal title to the beneficiary, there remained in the feoffees 
any seizin to serve the subsequent uses, for all agreed that 
such seizin must emanate from the feoffee, if at all. Chud- 
leigh's case set at rest this question, deciding that a pqssibil- 
ity of seizin remained in the feoffee to serve the contingent 
use^, as they arose. 

The rule that where the feoffee to uses and cestui que use 
is the same person, he takes an estate by the common law 
and not by the statute, had one important result. It en- 
abled a grantor to convey an intermediate trust estate, 
followed by an estate in use, which the statute could execute. 
Thus by a feoffment to A 1n fee, to his own use during the 
life of B, in trust for B, and after B's death to the use of C 
in fee simple, the use limited to A, prevents the execution of 
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the use in B, who gets only a trust estate, but at his death, 
the use in A ceasing, the statute executes the use in C, who 
gets thereby an estate in fee simple. Bac. Uses, p. 63. 

The doctrine in Tyrell's case has been followed in some of 
the states of this country, and repudiated in others. The ex- 
treme views are fairly represented by Thatcher v. Omans, 3 
Pick. 521, and Guest v. Farley, 19 Mo. 147. 

In the former, C. J. Dana held, that a use limited upon a 
deed of bargain and sale was not a use upon a use, because 
the bargain and sale deed was a common law conveyance and 
not one operating under the statute. He also expressed 
doubt whether there existed in this country a proper deed of 
bargain and sale, such as that in England, operating under 
the statute of uses. 

Following the above view, the courts of Maine and Connect- 
icut have held that deeds are to be construed so as best to ef- 
fectuate the intention of the parties, even operating as to 
some provisions as a common law conveyance, and as to oth- 
ers as a conveyance under the statute, if necessary. 

In Guest v. Farley, the deed was by bargain and sale, for 
a valuable consideration, in trust, for the use of the wife of 
the bargainor for life and for her heirs in fee simple. The 
consideration moved from the wife, the one to whom the use 
was limited, yet the court held it was not executed as being a 
use upon a use. "It is immaterial/' said the court, "that the 
bargainee did not pay the consideration, for if a stranger 
pays it, still it is sufficient to raise a use in the bargainee for 
it is clearly on his account.' 1 

The second great class of uses, which the statute was held 
not to execute, are active or special trusts. Where feoffee to 
uses has some duty to perform which makes it necessary that 
he should keep the seizin and legal estate, the use remains 
unexecuted. This was also an exception established by the 
courts soon after the statute's enactment. The reason is, 
that the intention of the grantor is paramount, and would be 
defeated if the legal estate was executed in the cestui que use 
by the statute. 

Digby, Real Prop., 367, note; 2 Blk. Comm., p. 336-, Wright 
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v. Pearson, 1 Eden, 125; Mott v. Buxton, 7 Ves., 201; Irwin 
on Trusts, p. 221. 

Special or active trusts, are not within the purview of the 
statute of uses, and, therefore, if any agency be imposed 
upon the feoffee or trustee, as to pay the rents and profits, or 
to convey the estate, or if any control is to be exercised, or 
duty is to be performed, as in the case of a trust to apply the 
rents to cestufs maintenance, or in making repairs, or to pre- 
serve contingent remainders, and a fortiori, if the trustee is 
to raise a sum of money, or to dispose of property by sale; in 
all these cases the operation of the statute of uses is effectu- 
ally excluded by the courts and such uses limited thereon 
remain unexecuted and are mere trusts. 

The general rule is, that the feoffees or trustees shall retain 
only so much of an estate as is necessary to carry out the ob- 
jects of the trust; hence the use or trust remains unexecuted 
for that period, but should his duties no longer require the 
seizin to support them, the statute will come into operation 
and execute the use. 

A devise in fee to the trustees, in trust to receive and apply 
the proceeds to the use of cestui que trust, was held to vest in 
them a legal estate so long as the execution of the trust re- 
quires it, and no longer, and as soon as the purposes of the 
trust are performed or become inoperative, the legal estate is 
vested in the beneficiary. 

Shelley v. Edlin, 4 Ad. & EL, 682. 

A devise to the use that one should receive and take the 
rents and pay the same to J, has been held to vest the legal 
estate in the devisee, though words of a devise to him, were 
lacking. 

Gratrex v. Hoffman, 6 Ad. & EL, 206. 

Even the word " paying " has been held sufficient to pre- 
vent the statute from divesting trustees of the legal estate, 
and executing it in the cestui que trust, because it implies a 
duty to perform. 

Leicester v. Biggs, 2 Taunt, 109. 

In Gregory v. Henderson, 4 Taunt, 772, a devise to trus- 
tees " to perniit and suffer " testator's widow to receive and 
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take all the rents* etc., no mention was made of any duty to 
be performed by the trustees, yet the court held that the wid- 
ow'£ receipts for rents, with the approbation of the trustees 
were valid, and that the use remained unexecuted, because, 
" the giving of their approval," created a duty which the 
trustees were to perform and so they should retain the legal 
estate. 

A mere formal or ministerial duty, as to invest in real 
estate and take a deed, has been held sufficient to prevent 
execution of the use 

Sprague v. Sprague, 13 R. I., 701; Read v. Power ; 12 R. 
I., 16; Booth v. Field, 2 B. & Ad., 564; Edmunson v. Dyson, 
2 Ga., 30T. 

One important result arises from the intervention of the 
trustee's estate. It prevents the life tenant from barring an 
estate tail, which he might otherwise do, as he has but an 
equitable interest, and the statute by its operation creates a 
legal estate intail, these cannot unite, for in order to bar the 
estate intail both the particular tenant and the remainder 
man must have an equitable estate or a legal estate. 

Married women's trusts are but a branch of active trusts, 
though the courts are in the habit of construeing them far 
more liberally. Indeed, decisions betray a tendency to leave 
the use unexecuted on the slightest grounds, even holding 
that it is sufficient that the intervention of a trustee is neces- 
sary to prevent the . husband getting control of the married 
woman's property, which he would if the statute were allowed 
to operate. 

Yet another reason why trusts for a feme covert were not 
executed, was her common law disability, which did not per- 
mit her to take a legal estate. The statute was held there- 
fore not to operate as to her. 

Ware v. Richardson, 3 Md. 547; Harton v. Harton, 7 T. R. 
652; Hawkins v. Luscombe, 2 s. w. 391; Jones v. Lord Say & 
Sele, 1 Eq. Ca. Ab. 383; Williams v. Waters, 14 M. & W. 
166; Nash v. Allen, 1 H. & G. 167. Bush v. Allen, 5 Mod. 
63; Doe v. Homfray, 6 Ad. & El. 206; Nevil v. Saunders, 1 
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Vern. 415; Sutton v. Aiken, 62 Ga. 753; Bayer v. Cockerill, 
3 Ean. 292. 

Uses in chattels and personalty were, as early as the twenty* 
second year of Queen Elizabeth held to be without the stat- 
ute. The reason is found in the words of the statute of uses 
itself, which requires that someone should be seized to 
another's use before the statute should operate. Hence as 
there was no seizure of a chattel, they were not within the 
statute. Dyer, 369, a; Cowp. 709; Gilb. Tenures, 182; Digby's 
Seal Prop. p. 346, note. 

In general, before the statute can execute a use, three 
things are requisite, a cestui que use in being, a use in being, 
and a person seized to a use. Witham v. Brooner, 63 111. 
344. 

So where the cestui que use is unascertained, the statute's 
operation is for the time suspended, and the use either results 
to the grantor, or in case of a devise, remains dormant in the 
feoffees, until the cestui que use comes into being. 

ChudleiglCs case, I Rep. 126; 2 Blk. Comm. 336; Reform- 
ed Dutch Church v. Veeder, 4 Wend. 494; Sewall v. Car gill, 
15 Me. 514; Ashurst v. Given, 5 Watts & S. 323. 

The person seized to the use might be any one who could 
be seized to a use before the statute. Aliens and corporations 
were excluded in England, but the latter may be seized to a 
trust in the Uuited States, where not for a purpose foreign to 
their creation. 

E7. 8. v. Amedy, 11 Wheat, 392; Sutton v. Cole, 3 Pick. 240; 
Base, on uses, 334; M\ Girr v. Aaron, 1 R. P. & W. 49; Greene 
v.Dennis, 6 Conn. 304; M. Carteev. Orphan Asy. Soc. 9 Cow. 
452. 

But a mortgagee is held not to have such an interest as to be 
seized to a use. 

Galliers v. Moss, 9 B. & C. 267; Merrill v. Brown, 12 
Pick, 216. 

The person seized must, moreover, be a person certain. 
The subtlety of this principle is well illustrated by the fol- 
lowing: 

A conveyance of land to A. B., remainder to the heirs of 
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C. D. to the use of £. Here the statute's operation is sus- 
pended until the death of A. B. and C. D. and the latter's 
heirs have the seizin, for not until then is it certain who is 
seized. Meanwhile should anything occur to destroy the 
seizin to the use, as the death of C. D. without heirs, then 
the statute would never execute the use. 

V. M. Harding. 



THE LIABILITY OP A CARRIER OP PASSENGERS BY 

ELEVATOR. 

What is the nature of his liability? That is, does he Be- 
long to any peculiar or special class, owing a duty peculiar to 
that class? 

Most of the cases in which injuries, resulting from an 
elevator accident, have been involved, have decided what his 
liability was, under the circumstances of the case at bar; but 
have made no rule governing his liability in general. 

The later cases, however, have undertaken to make such a 
classification. It has been decided that " the relation be- 
tween the owner and. manager of an elevator for passengers 
and those carried by him in it is similar to that between an 
ordinary common carrier of passengers and those carried by 
him. The same reason exists for requiring on the part of the 
owner the utmost human care and foresight, and for making 
him responsible for the slightest degree of negligence, and 
also in case of injury by the breaking or giving way of the 
elevator, for putting on him the onus of proving, that it was 
through no fault or neglect of his." ' 

And it has been said, " We see no distinction in principle 
between the degree of care required from a carrier of passen- 
gers horizontally, by means of railway cars or stage-coaches, 
and one who carries them vertically by means of a passenger 
elevator." 

" The degree of care required from carriers by railway or 
stage=coach is the highest degree. Neither is an insurer, but 
in regard to each, care short of the highest degree becomes, 
not ordinary care, but absolute negligence." 2 

In another recent case the Judge said: " We know of no 
employment where the law should demand a higher degree of 
care and diligence than in the case of the persons using and 
running elevators for lifting human beings from one level to 
another. The danger of those being raised is great." 

1 Ooodsell v. Taylor, 41 Minn. 207, 4 L. R. A., 673; Kentucky Hotel Co. v. 
Camp, 80 8. W., 1010. 

2 Mitchell v. Marker, 25 L. R. A., 38. 

255 
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" When persons are injured by the giving way of the ma- 
chinery, the hurt is always serious, frequently fatal; and the 
law should and does, bind persons so engaged to the highest 
degree of care practicable under the circumstances. 9 ' 

" It would be injustice and cruelty to the public, in courts 
to abate in any degree from this high degree of care. The 
aged, the helpless, and the infirm are daily using these ele- 
vators. The owners make profit by these elevators, or use 
them for the profit they bring to them. The cruelty from a 
careless use of such contrivances is likely to fall on the weak- 
est of the community. All, including the strongest, are with- 
out the means of self -protection upon the breaking down of 
the machinery. The law, therefore, throws around such per- 
sons its protection, by requiring the highest care and skill." 1 

The distinguished text writer, Judge Cooley, thus states, 
the rule as to carriers of passengers: " Such carrier only 
undertakes that he will carry them without negligence or 
fault. But as there are committed to his charge for the time, 
the lives and safety of persons of all ages and all degrees of 
ability for self ^protection, and as the slightest failure in 
watchfulness may be destructive to life or limb, it is reason- 
able to require of him the most perfect care of prudent and 
cautious men, and his undertaking as to his passengers goes 
to this extent, that as far as human foresight and care can 
reasonably go, he will transport them safely. He is not lia- 
ble if injuries happen from sheer accident or misfortune, 
where there is no negligence or fault; or where no want or 
caution, foresight, or judgment, would prevent the injury. 
But he is liable for the smallest negligence in himself or his 
servants." a 

It was contended in a recent case, that the rule, that the 
liability of a carrier of passengers by elevator is the same as 
that of a common carrier, extended only to the machinery 
used, and did not apply to the conduct of the employes; but 
it was decided, that a person who undertakes to run an ele- 
vator to carry passengers, who intrust themselves entirely to 

1 Treadvell v. Whittier, 80 Cal., 574; 5 L. K. A., 498. 

2 Couley on Torts, 2d Ed., 768, 769. 
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his care and control, is charged with the duty of providing 
experienced and skillful servants for that work; and t\?e 
standard of due care of an elevator man is that care which 
may be reasonably expected of an elevator man of skill and 
experience. ' Usage of others is not the sole criterion of the 
amount of care required of a person who runs an elevator. 2 

It is the duty of the person operating the elevator to give 
passengers reasonable opportunity to obtain a balance upon 
entering the car before a rapid and sudden upward movement 
is begun, having a tendency to disturb the equilibrium of one 
yet in motion. 8 

Where the owngr of a building furnished both a passenger 
and freight elevator, the invitation extending from him to 
take the passenger elevator was in its nature express and the 
situation negatived any possible inference of an invitation 
to take the freight elevator, so one using the freight elevator 
could not recover. 4 

Similarly, the omission of safety appliances upon a freight 
elevator, which never carries passengers, and from which, and 
from the well of which, the master excludes his servants, is 
not in itself negligence. 

We have seen that the courts compare a carrier of passen- 
gers by elevator to a common carrier by railroad, etc., and 
hold him to the same liability. But is this comparison cor- 
rect? "A common carrier of passengers is one who under- 
takes for hire to carry all persons indifferently who may apply 
for passage. To constitute one common carrier, it is nec- 
essary that he should hold himself out as such. This may be 
done not only by advertizing, but by actually engaging in the 
business and pursuing the occupation as an employment.'' H 

1 Marker v. Mitchell, 54 Fed. Rep., 687. 

2 Lee v. Knapp, 55 Mo. App., 890. 

8 Mitchell v. Marker, 25 L. R. A., 33. 

4 Amerine v. Porteous, 63 N. W. 800. 

5 Kent, v. De Castro, 125 N. Y. 50; Patterson v. Hemenway, 148 Maes. 
94. 

6 Lawson on Bailments, Sec. 217. 
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In the first place, is a carrier by elevator a carrier for hire? 
JkB between the owner of an office building or apartment 
house in which there was an elevator, and a tenant therein, 
it could probably be said that the use of the elevator in con- 
junction with the occupation of rooms would be the consid- 
eration furnished for the rent paid, and it might possibly be 
said that the rent and use of the elevator was not 'the use of 
the tenant alone but of himself and friends, servants, and 
persons with whom he had business transactions; but however 
that may be, persons not tenants, suing the manager of an 
elevator, never allege the privity of contract, as one for whose 
benefit the contract was made, but allege that they were 
rightfully on the premises. 

The true solution then must be that, "One riding by invi- 
tation of one in authority although without charge is entitled 
to the protection due a passenger." 1 In striking similarity 
to this, Judge Gary has said, " This was one of the modern 
apartment houses in which many residents of large cities find 
their homes. The proprietors of such houses could hardly 
expect to find tenants for, and profits from their buildings, if 
they imposed unreasonable restraints upon the social life of 
.the tenants." "The proprietor invites tenants and thereby 
impliedly invites the persons who are properly visitors or 
guests of the tenants; and they come within the protec- 
tion of the rule, that a person 'while upon the premises of 
another by invitation, express or implied, is entitled to the 
exercise of due care on the part of the property owner, for 
his protection." a 

The owner owes a mere trespasser or licensee no such duty 
as would require him to provide safeguards around the open 
elevator shaft. It is only when the injured party comes upon 
the premises of the owner or proprietor by invitation, express 
or implied, that the latter assumes the obligation of provid- 
ing safe and suitable means of ingress and egress. 8 

The next part of our definition says that a common carrier 

1 Bay on Passenger Carriers, Sec. 2, p. 6. 

3 Fisher v. Jansen, 80 111. App. 91; 128 111. 649. 

8 South Bend Iron Work* v. Larger, 89 N. E. 209. 
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is one who undertakes to carry "all persons indifferently who 
may apply for passage." Is this true as to a carrier by 
elevator? I have been able to find but one case in which 
this question has been considered, at all. 

It was there decided that if a newsboy attempts to ride in 
a passenger elevator, after he has notice of the rule that news- 
boys are not allowed to ride, although they are permitted to 
enter the building to ply their vocation, he is a trespasser as 
to any use of the elevator, so as to defeat his right for injuries 
received in such attempt. l But the judge in that case did 
not consider it in the light, that all who offer themselves are 
entitled to transporation; he decided on another ground, viz. 
that, " It would be just as reasonable to conclude that if a 
person were admitted upon a train of cars as a passenger, and 
provided with a passenger car, he could insist upon, and be 
at liberty to ride in the baggage car, or upon the engine, or 
occupy a berth in a sleeper without a permit." This wo^ld 
seem to be an erroneous ground, for in that case there was 
no attempt to ride upon other than the passenger elevator 
provided, and it could not be sustained on the same ground 
that railroads are permitted to exclude newsboys, peddlers, 
etc. from their trains, for all of the passengers of an elevator 
in an office building are travelling upon it merely for the 
sake of transacting business in the building, and the newsboy 
was in the building for the carrying on of his business, and 
not trying to sell papers on the elevator itself. 

A Common Carrier must hold himself out as such, and he 
may do this by actually engaging in the business. A carrier 
by elevator holds himself out as willing to receive and carry 
passengers by the mere fact of his having and running a pas- 
senger elevator. 2 

Having determined the nature of the liability let us now 
see who is liable, that is, who is responsible for the good con- 
struction, safe condition, and careful management of a pas- 
senger elevator. In a case decided in the Supreme Court of 

1 Springer v. Byram, 28 L. B. A. 244. 

2 Fisher v. Jansen, 80 111. App. 91 ; 128 HI., 549. 
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Nebraska, Cobb, J., said, --"The lives and safety of guests 
at hotels, or the customers and employees of a merchantile 
store or factory, where an elevator is now in common use, 
must, in the very nature of things, constantly depend for 
safety upon the strength of the machinery, its fastenings and 
support, and the proper condition in which all parts are pre- 
served as well as upon the skill and fidelity of those intrusted 
with their management. A great degree of responsi- 
bility thus necessarily rests upon the builders and own- 
ers of houses in constructing and leasing them with this 
improvement; but more especially is the responsibility up- 
on tenants to whose business operations it is made an im- 
portant accessory." " Many of the cases cited by counsel 
for plaintiffs in error seem to have been brought forward to 
establish the liability for injuries, similar to that at bar, 
upon the landlord and owner of the premises, and not upon 
the tenant, lessee and occupant. Those cases are cases where 
actions were sustained against persons standing in the rela- 
tion of landlord and not of tenant or occupant. But I do not 
think that the premises and logic of any one of those cases 
is such as to relieve the tenant or occupant from responsi- 
bility, or to establish the proposition that had the action 
been brought against him instead of his landlord, it could 
not have been maintained." "It will be readily admitted 
that a rule of law would be objectionable, which fails to des- 
ignate the person or persons in every case whose duty it 
shall be to exercise proper care and bear all responsibility 
for the construction, preservation, and management of all pas- 
senger elevators to the use of which the public is invited.'' 
" While I would not say that the man who erects a build- 
ing with an elevator, and negligently allows it to be unsafe- 
ly constructed; and afterwards lets it to a tenant, and while 
the same is so occupied, a servant, customer, guest, or one of 
the general public, who has been expressly or impliedly in- 
vited to its use, is injured without contributory negligence on 
his part, by reason of the unskillful construction or improper 
material of such elevator, that an action for damages for 
such injury would not lie against the constructor or landlord, 
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but I do hold that in many, if not in most cases, it would 
amount to a denial of justice to establish a principle or rule 
of law that would confine and limit the remedy to an action 
against the builder or landlord. And I think that in the 
very nature of things such injured person has a cause of ac- 
tion against the person who controls the premises, and prof- 
its by the business of which the elevator is a component part 
and accessory." 1 

Where the owner lets all or part of a building but retains 
control of the elevators, he is liable to his tenants for any de- 
fect in them, their appointments or their management. 2 But 
the mere fact that one owns an elevator does not make him 
liable for injury, for he is not liable to a servant of a con- 
tractor who is working on his building and is given exclusive 
use of an elevator, 8 and where he rents the entire building to 
tenants with the understanding that he will keep the elevator 
in repair if notified that it needs repair, he will not be liable 
for its defective condition, if .he has not been notified/ nor 
where the tenants are given the management of the elevatop, 
even though the plaintiff was on the premises at the invita- 
tion of the owner. 6 Where a manufacturer of elevators sends 
an agent to see to repairs of an elevator, he is for the time in 
possession and is liable to a servant of the owner injured by 
its fall.* A fortiori where elevators were being put into a 
building, but were not finished, and were still in the hands 
of the contractor, the owner of the building was not respon- 
sible to a servant of the contractor for injuries received. 7 

Where two tenants in one building had common use of an 
elevator, and an expressman delivered goods to one of them, 

1 Oberfelder v. Doran, 41 N. W., 1094. 

2 Peoples Bank v. Morgolofski, 76 Md. 432; Fisher v. Cook, 28 111. A pp. 
631; 125 111.280. 

8 Barrett v. The Singer Mfg. Co., 1 Sweeny 646. 

4 Sinton v. Butler, 40 Ohio St. 158. 

*Peake v. Buell, 63 N. W. 1053. 

b Neeker v. Harvey, 49 Mich. 617. 

7 Ferris v. Aldrich, 19 N. Y. Supp. 853. 
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mistook the open elevator door for the stairway, walked in 
and was killed, it was held, that as the elevator was properly 
constructed and protected, the tenants on one floor were not 
liable for the negligent manner of use of the hatchway by the 
tenants of one of the other floors, and there being no affirma- 
tive proof showing specific acts of negligence, on the part of 
any particular tenant, neither of the several tenants was 
liable, either severally or jointly, for the injuries resulting. 1 
In such case the duty of guarding the elevator shaft rests 
upon the owner.' 

Any one keeping a hotel must use care to prevent acci- 
dents to persons who may be guests at his house, and if an 
elevator opening is dangerous to guests unacquainted with 
its location, it is his duty to take care by suitable protections 
to insure their safety. * 

A master is liable to his servant for injuries resulting from 
the fall of an elevator used by him in his employment. * 

So a mine owner is liable to miners injured while being 
lowered into the mine owing to a defective brake. 5 

To whom does the manager or owner of an elevator owe 
such a duty as to make him liable for injuries? The weight 
of authority seems to be that he owes no duty to a mere tres- 
passer or licensee, that the injured party must have come 
upon the premises by invitation, express or implied. 6 So the 
owner of a building in which there was an elevator, impliedly 
invited a letter carrier to come into the building by allowing 
several mail boxes to remain in an inner hall, and was liable 
to him if he fell into the elevator shaft, having mistaken the 
elevator door for the hall door. 7 And he is liable to a plumb- 
er, who, while in the building to make repairs, accidently 

1 Donnelly v. Jenkins, et al. 68 How. Prao. 252. 

9 Malloy y. N. Y. Real Estate Ass'n., 84 N. Y. Supp. 679. 

8 Hayward v. Merrill, 94 111, 849. 

4 Mulvey t. R. I. Locomotive Works, 14 R. I. 204. 

6 Myers t. Hudson Iron Co^ 22 N. E. 681. 

* South Bend Iron Works t. Larger, 89 N. E. 209. 

7 Gfwdon t. Cumminge, 26 N. E. 978. 
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falls into an elevator shaft, owing to its being very jlark in 
the hallway through which he was walking. l Bat if the 
door to the shaft had been left open by some one who had 
no authority to use .the elevator and had obtained the keys 
without the owner's knowledge, he will not be liable. * 

It was held that the owner of a dumb waiter invited the 
people delivering goods to tenants to use it and he was there- 
fore liable to a person on whom the elevator fell owing to a 
rotten rope. ' Although a person is on the premises at the 
invitation of the owner, he cannot necessarily recover for an 
injury, and for him to thrust his head through a window four 
feet from the floor, into a shaft down which an elevator was 
coming, was such overstepping his privilege as to prevent 
his recovery. " The invitation was necessarily limited by 
the wall between the elevator shaft and the hallway." It in- 
eluded no express or implied invitation to put his head 
through the window. * 

Where the plaintiff went into a part of defendant's factory, 
into which none but employees were allowed, and fell into an 
open elevator shaft, the defendant was not liable. * One who 
goes into the office building of another, after eleven o'clock 
at night, is a mere licensee and is entitled to only ordinary 
care. * If one is pushed into an elevator well in a building 
by a horse backing up onto the sidewalk, he cannot recover, 
for in such case there is no semblance of an invitation, and 
the owner is not liable for negligence, if the elevator was in 
use at the time. 7 The son of a workman who carries his 
father's dinner to him is a mere licensee. 8 We have already 

l Marder, Luse db Co. t. Leary, 85 111. App. 42; 127 111, 819. 
3 Handyside y. Powers, 145 Mass. 128. 
z Krey t. SeMussner, 42. N. Y. Supp. 917. 

* Peaks v. Buell, 68 N. W. 1058. 

b Flannigan t. Amer. Glu. Co., 11 N. Y. Supp. 688. 

• Parker t. PotUand Pub. Co., 69 Me. 178. 

7 MclnUre v, Roberts, 22 N. £. 18. 

8 Gibson v. Sziepienski, 87 UL App. 601. 
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seen that the owner is not liable to a newsboy forbidden to 
ride. ' 

A member of a fire insurance patrol, although given by 
statute the right to enter buildings which are burning, to 
save property, is, although not a trespasser, a mere naked 
licensee to whom the owner owes no duty with respect to the 
condition of an elevator shaft into which he fell. 2 Similarly 
it has been held that a policeman who in accordance with his 
duty entered an open door to investigate and fell into an 
open elevator shaft, had no right to damages but for a special 
statute as to guarding elevator wells. 8 

I have found but one case in which a trespasser was al- 
lowed to recover, and that was a case where a child four and 
one-half years old, fell into an elevator shaft from the street. * 

The owner of an elevator is of course liable to a tenant, 5 
but not to a tenant's servant using a freight elevator, unless 
it is incidental to such use that he must ride on it 6 most 
certainly not where there is a notice forbidding all persons 
from riding on it " as it is considered dangerous, " 7 nor to 
the servant of a contractor who has full managment of it. s 

As regards the liability of a master for injuries incurred by 
his servant while using the elevator, it would seem to vary as 
to whether the servant was authorized to use it or not. It has 
been summed up in an excellent manner thus, — " There is no 
doubt that where an elevator is erected in a factory or ware- 
house, and is intended to be used only for the purpose of 
carrying and transporting goods and materials from one part 
of the building to another, and the employees in the establish- 
ment, familiar with the contruction and operation of the ele- 

1 Springer y. Byram, 28 L. R. A. 244. 

2 Gibson v. Leonard, 148 111. 182. 

8 Parker v. Barnard, 136 Mass. 11 6. 

4 Mullaney v. Spence, 15 Abb. Pr. N. 8. 819. 

5 Peoples' Bank v. Morgolofski, 75 Md., 482; Dawson v. Sloan, 49. N. Y 
Super. Ct., 304. 

6 Steward y. Harvard College, 12. Allen, 58. 

7 McCarthy v. Foster, 81 N. E., 385. 

* Barrett v. The Singer Man'fg Co., 1 Sweeny, 545. 
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vator, and the purpose of its construction, ride thereon 
under a mere implied license, for their own pleasure or con- 
venience, they must be taken to accept whatever risk may be 
incident to such construction and operation; and in such 
case they can only require of the owner the use of ordinary 
care, either in the construction or operation of the machine. 
But an elevator is in many respects a dangerous machine, 
and, though it may be primarily intended only as a freight 
elevator, yet, if the employees, in the course of their employ- 
ment, are authorized or .directed to use the elevator as means 
of personal transportation, the employer, controlling the 
operation of the elevator, is required to exercise great care 
and caution, both in the construction and operation of the 
machine, so as to render it as free from danger as careful 
foresight and precaution may reasonably dictate. " "Nothing 
short of this will excuse the defendant, unless it appear that 
the plaintiff, or the party under whom the plaintiff is allowed 
to claim, was guilty of contributory negligence to the pro- 
duction of the disaster. " ' 

So it has been held that where the employees were permitted 
but not required to ride up and down on the freight elevator, 
they are, while so riding, employees and not passengers, and 
the degree of care required of the owners was that re- 
quired on the part of a master towards his servant and not 
that imposed on a common carrier of passengers in respect to 
those carried by him. 2 Nor is a master liable to a servant for 
injuries received on an elevator, where the accident was 
caused by the negligence of a fellow-servant. 8 A master can- 
not however delegate to another the duty of seeing that the 
elevator is in good condition, and he is liable to a servant 
if he attempts to do so and allows it to become defective. * 

The owner of an elevator is under such duty to one running 
it that he is liable for an accident resulting on it, if he cotdd 

1 Wise t. Ackerman, 25 Atl. Rep., 424. 

2 McDonough t. Lanpher, 57 N. W., 152. 

8 Stringham t. Stewart, 27 Hun., 562. 

4 Mulvey v. R. I. Locomotive Works, 14 R. I., 204. 
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by the exercise of ordinary care, have repaired the defect and 
averted the accident. l 

A servant whose duty it was to close certain windows at 
night, which could only be reached by using the elevator, can 
recover, 2 so can a miner who was injured while being 
lowered into the mine, * and the same where the employees 
are obliged to go up and down on the freight elevator, as the 
boys in a large store, * or the servants in a hotel. * 

A carrier of passengers by elevator must keep pace with 
science, art, and modern improvements, in supplying safe 
obtainable vehicles, machinery and appliances. He is bound 
to avail himself of all new inventions and improvements 
known to him, which will contribute materially to the safety 
of his passengers, whenever the utility of such improvements 
has been thoroughly tested and demonstrated, and their 
adoption is within his power, so as to be reasonably practica- 
ble. 6 While an owner does not necessarily have to put 
safety appliances on a freight elevator, 1 yet where it isf or the 
use of employees it is a question of fact for the jury as to 
whether such omission is negligence, 8 and an owner is not 
liable if such freight elevator is constructed with a slide in 
the side, and the plaintiff calling to see a servant, faints and 
falls out of such opening. * He is liable for the faulty splic- 
ing of the cable, 10 and if his engineer tells him that it is 
not large enough, he has notice of its insufficiency. " He 
may not depend upon the reputation of the maker. w If the 

I Bartley v. Trorlicht, 40 Mo. A pp., 214; Fairbank Canning Co. v. Innes, 
24 111. App., 83; 125 111., 410. 

2 Dervin t. Herman, 56 N. Y., Super. Ct., 274. 
3 Myers v. Hudson Iron Co,, 22 N. E., 631. 
i Strawbridge y. Bradford, 18 Atl., 846. 
h McKinnie v. Kilgallou, 11 Atl., 614. 

6 Hodges v. Percival, 182 111. 58; Treadwell v. Whittier, 80 Cal. 674, 5 L. 
R. A. 498. 

7 Kern v. DeCastro, 125 N. Y. 60. 

8 Fairbank Can. Co. v. Lines, 24 111. App. 88; 125 III. 410. 

9 Egan t. Berkshire Apart. Ass., 10 N. Y., Sup p. 116. 
"Blake v. Fox, 48 N. Y. Supp. 627 

II Delaney v. Hilton, 50 N. Y., Sup. Ct., 841. 

l2 McKinnie v. Kilgallon, 11 Atl. 614; Treadwell y. Whittier, 80 Cal. 574. 
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defendant is only a lessee of the building and has only occu- 
pied the premises for one day, he is not liable for not having 
safety clutches on the elevator. l 

The liability of a passenger elevator is the same as that of 
a railroad. It has been said of a railroad as to its liability 
for the manufacturer's negligence, that "a railroad is an- 
swerable to third persons as principal for neglect or want of 
skill in any of its agents. Whether the engine or car which 
it places upon the road for the purpose of carrying passen- 
gers has been manufactured in its own workshop, by agents 
employed directly for that purpose, or by a manufacturer en- 
gaged in the business of supplying such articles for sale, the 
company is alike bound to see that, in the construction, no 
care or skill has been omitted for the purpose of making 
such engine or car safe." " If a defect exists in the con- 
struction which might have been detected and remedied, the 
company is answerable for the consequences." " Two ques- 
tions were presented for the consideration of the jury. 
First; was there a test known to a skillful manufacturer by 
which the concealed defect in the axle of the car could have 
been detected; and if so, then secondly, was the injury to the 
plaintiff the consequence of that imperfection? There was 
evidence tending to establish these facts, which the jury have 
found, and the question returns, can the defendant, who 
neither applied the test or cause it to be applied by the man- 
ufacturer, insist that this accident could ' not have been 
avoided by the utmost degree of care and skill, in the prep- 
aration of the means of conveyance,' or ' that they used all 
precautions, as far as human care and foresight would go, for 
the safety of the plaintiff as one of their passengers?' It 
seems to me that there can be but one answer." " It was said 
that carriers of passengers are not insurers. That is true. 
That they were not required to become smelters of iron or 
manufacturers of cars, in the prosecution of their business. 
This must also be conceded. What the law does require is, 
that they shall furnish a sufficient car to secure the safety of 
their passengers, by the exercise of the 'utmost care and 

1 Hansen v. Schneider, 11 N. Y., Supp. 847. 
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skill in its preparation.' They may construct it themselves, 
or avail themselves of the services of others; but in either 
case they engage, that all that well-directed skill can do has 
been done for the accomplishment of this object." 

" A good reputation upon the part of the builder is very well 
in itself, but ought not to be accepted by the public, or the 
law, as a substitute for a good vehicle. What is demanded 
and what is undertaken by the corporation, is not merely that 
the manufacturer had the requisite capacity, but that it was 
skillfully exercised in the particular instance. l " It was decid- 
ed in that case that the manufacturer was bound to go to the 
extent of bending all axles to discover any possible flaws. 

It was said in a recent case that, "The same legal principles 
will govern a case brought for an injury caused by negli- 
gence in failing to keep in repair an elevator operated in a 
hotel or store, that would apply to an action for injury for 
failing to keep in repair an engine, or other machinery of 
railway transporation, or by failing to keep in repair the 
platform, guards, timbers and supports of a public wharf; yet 
in so far as there may be a difference necessarily growing 
out of the nature and use of the several kinds of improve- 
ments respectively, I think that the greater bnrdenis thrown 
upon those responsible for the safe construction, good repair 
and careful operating of a passenger elevator." "It is the 
duty of the owner to make a proper examination and inspec- 
tion of said machinery from time to time, to ascertain whether 
it was still safe and sufficient to do the work, whether the 
defects which led to the injury were in the original construc- 
tion, or whether incidental at a later period." a He is liable 
if he could have known by the exercise of reasonable care that 
the elevator was defective, 8 and even though the flaw was in 
such a position, that it could not be discovered without tak- 
ing the drum apart, which would take fifteen hours. 4 The 
fact that the machinery has been used with safety for years, 

1 Hegeman v. Western R. R. 16 Barb. 853, and 13 N. Y. 9. 

2 Oberfelder v. Doran, 41 N. W. 1094. 

3 Appeal of Standard Mfg. Co., 18 Atl. 637. 

4 Bartley v. Trorlickt, 40 Mo. App. 214. 
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and is not obviously dangerous, will not justify a presumption 
that it will continue safe, and that its use may be continued 
without examining it. ' If the cable broke a short time 
before, it is evidence that the owner knew it was defective. * 
An expert may testify as to whether he would regard that 
particular style of elevator safe, and as to whether an ordinary 
carpenter or machinist, without any special knowledge of 
elevators, would be a fit person to construct, repair, or put up 
such an elevator, * and as to what extent the apparent wear 
impaired the strength of the cable; but he could not say as to 
whether prudence required an examination of the cable. 
That is for the jury. * And a piece of the cable having been 
cut off the broken end, and exhibited to the jury, it was for 
them to decide as to negligence, as they could see whether 
the wear was such as to seriously weaken the cable and rea- 
der it insecure. 6 

It has been held as to a carrier by railroad, that, " in an 
action against a railroad, as a common carrier, to recover 
damages, the law persumes, in the absence of all explanations, 
that the injury was the result of the carrier's fault, and casts 
on him the burden of overcoming the presumption, or of 
showing that the injury could not have been prevented by 
proper care and diligence. 6 " Similarly it has been held that 
the mere fall of an elevator is prima facie evidence of negli- 
gence, 7 if there is no proof of any intervening cause, , 8 and if 
it is shown that the cause could not have been reasonably 
anticipated, as air getting into a hydraulic elevator, owing to 
the shutting off of the street incuns, there is no<presumption. 9 

Where there is a statute providing for the protection of 

1 Ooodsell v. Taylor, 41 Minn. 207. 

* Mulvey v. R. I. Locomotive Wks., 14R, 1. 204; Perry v. Ricketts, 55 111. 284. 

8 Appeal of Standard Mfg. Co., 18 Atl. 687, 

4 Ooodsell y. Taylor, 4 L. B. A. 678. 

6 Ooodsell v. Taylor, 42 N. W. 878. 

6 Louisville and Nashville R. R. v. Jones, 88. Ala. 876. 

7 Ooodsell y. Taylor, 41 Minn. 207; Treadwell v. Whittier, 80 Cal. 498. 

8 Fairbanh Canning Co. v. lnnes, 24 111. App.88 and 125 111. 410. 

9 ShaUuck v. Rand, 142 Mass, 85. 
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elevator shafts, a failure to comply with the statute for several 
years is prima facie evidence of negligence. ' 

The courts do not seem inclined to hold the elevator pro- 
prietor to such strict proof in case of injury to an employee. 
And it has been held that the mere fall of an elevator was not 
sufficient to justify the conclusion of negligence, ' especially 
if the owner had selected an elevator which was much used, 
and was made by a reliable firm, with all latest improvements. a 
The mere proof by an employee that the balance weights fell 
on his head is not prima facie evidence of negligence, * and 
where an employee testifies that certain rollers had some 
time previous fallen out of the machinery operating the eleva- 
tor, the presumption that the elevator continued out of repair, 
may be overcome by an expert who may testify that the eleva- 
tor could not have been run without them. 6 

It has been held that an employee must prove not only that 
the elevator was out of repair; but that his employer negli- 
gently suffered it to be so; but if there is evidence that some 
one left the elevator negligently, without throwing off the 
power, then the falling is sufficient evidence of negligence. 6 
On the other hand, a court has refused to instruct that there 
is a presumption that the appliances are safe, and when shown 
that they were defective, there is a further presumption that 
the employer had no notice of the fact. 7 

Where the plaintiff, while lawfully in the defendant's ware- 
house, fell into an elevator well which he knew of and could 
have avoided, his testimony that, when near the elevator, 
something fell and struck him and he fell upon his back, 
without proof that anything was out of place, or other evi- 
dence of negligence, will not make defendant liable. 

In the following cases it was decided that questions of 

1 McRiekard ▼. Flint, 21 N. E. 148. 
1 Boehm v. Mace, 18 N. Y. 106. 

* Kays v. Rob, Roy, Bos. Co., 61 Hnu. 519. 

* Davidson v. Davidson, 48 N. W. 560. 
5 Lawson v. Merrall, 69 Hun. 278. 

* Moran v. Racine Wagon Co., 74 Hun., 454. 

7 Fairbank Canning Co. v. Innes, 24 111 App., 88; 125 111., 410. 
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negligence and contributory negligence were questions for 
the jury. Where a carpenter while at work on an elevator 
shaft leaned his body into the shaft believing that the boy 
would not come down without giving warning, ' and where 
the door to the shaft was open and, a man was working inside, 
and one was outside to warn people and did not do so. 2 

It is negligence for the owner to allow the supporting 
beams to become rotten, 8 or permit a child of less than* 
seven to sit ©n the elevator floor near the door, 4 or leave an el- 
evator unprotected, especially when it adjoins the street; 5 but 
not so when it is in use. * It is not negligence of the owner 
where there is a •high pressure on an elevator to lift a safe 
and on its being taken off the elevator starts up; tipping the 
safe over, 7 nor is it negligence per se to employ a boy of but 
twelve to run the elevator. 8 

It is such negligence on the part of the plaintiff as will 
prevent recovery, for hini to stick his head into the elevator 
shaft, • or for an employee not to set the break before putting 
on goods, 10 or for an elevator boy to leave the elevator door 
open and when returning back in, 11 or for a person delivering 
goods to do the same and walk into the shaft without first 
looking. 12 

But it is not necessarily negligence for a tenant in a build- 
ing, who, when approaching the elevator sees the door open, 
and the elevator boy seated beside it, to step in without first 
stopping to look and see if the elevator is there, 18 and cer- 
tainly not when the door is opened for him by the boy who 

1 Hughes v. Fagin, 46 Mo. App., 87. 

2 Morrison Y.Metropol. Tel. Co., 30 Abb. N C, 143. 

3 Oberfetyer v. Doran, 41 N. W., 1094. 

4 Kentucky Hotel Co. ▼. Camp, 30 N. W., 1010. 

* Gordon ▼. Cummings, 25 N. E M 978. 

• Mclntire v. Roberts, 22 N. E., 18. 
7 Murphy v. Hayes, 145 N. Y., 870. 
*Smillie v. St. B. Dol. Store, 47 Mo. App., 402. 

9 Man v. Morse, 83 Pac, 283. 

10 Boehm v. Mace, 18 N. Y., 106. 

11 Dieboldt v. U. S. Baking Co., 72 Hud., 408. 
13 Ballon v. Collamore, 85 N. E., 463. 

» Dawson v. Sloan, 49 N. Y. Super. Ct., 804. 
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runs it, 1 and if opened by a boy who sometimes runs it, he 
has a right to suppose that the door was opened by one in 
charge, and that it is safe to go through it, for " an elevator 
for the carriage of persons is not like a railroad crossing at a 
highway, supposed to be a place of danger, to be approached 
with great caution; but on the contrary it may be assumed, 
when the door is opened by an attendant, to be a place which 
may be safely entered, without stopping to look, listen, or 
make special examination." a 

Franklin S. Catlin. 

1 Fisher v. Cook, 28 111. App., 681, and 125 111., 280; Fisher v. Jansen, 30 
III. App., 91, and 128 111., 649. 

2 Tousey v. Roberts, 21 N. E.. 899. 
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EDITORIAL AND COMMENT. 

THE LAW SCHOOL.— The changes made in the curri- 
culum for the present year, have resulted in a much better ar- 
rangement of work for the Senior Class. The class of '95, owing 
to the number of lecture hours in the Spring Term, found it al- 
most impossible to do justice to their regular work, and, in 
addition, find the time necessary for the final preparation of 
a thesis, and for other duties incident to the closing of the 
course. The class of '96, is fortunate in having the work of 
their senior year much better suited to the requirements. 

CARRIERS.— Liability for Wrong Delivery.— The 
case of Pacific Express Co., v. Shearer, 160 111. 215, seems 
to have gone to the farthest extreme on the question of the 
liability of a common carrier for a delivery to the wrong 
party. It not only makes the carrier an insurer against all 
kinds of fraud practiced upon itself, but even in cases 
of fraud upon the consignor, it does not excuse a 
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delivery to the impostor and refuses to consider the question 
r >f whether the carrier has or has not been negligent in iden- 
tifying the consignee. 

One J. C. Stubblefield had, previous to the transaction in 
question, bought live stock in the west, and Shearer & Co., a 
commission firm in Chicago, had advanced money to him for 
the purpose of buying stock. In April 1888, he had tele- 
graphed for $700 from Chetopa, Kan., and it had been sent 
by draft. On April 12th, 1889, he again arrived in Chetopa, 
and stopped at a hotel, but did not register, and left town the 
next afternoon. On the same train which had brought him 
to Chetopa, another man, pretending also to be J. C. Stubble- 
field, arrived and went to another hotel. On April 22nd, the 
latter telegraphed to Shearer & Co., for money, and received 
a reply asking for full particulars and saying money had been 
sent. The impostor wired particulars and ordered eleven 
stock cars from the Railroad Co., for his use for shipping on 
the 24th, of April. The cars were set on the track for his 
use. When he called at the express office he was asked 
what his initials were and answered correctly. He produced 
two accounts of sales and the telegram signed by Shearer & 
Co., sent to J. C. Stubblefield, Chetopa. The accounts 
of sale showed transactions between J. C. Stubblefield, and 
Shearer & Co. He was then asked if there was anybody 
who could identify him, to which he replied, that there was 
nobody except the landlord. The landlord identified him 
ahd told about his stopping at his hotel, his being on a trade 
with parties in vicinity, and his having ordered the cars. 
The agent then asked the impostor what he was looking for 
and he said a package of money. He then asked him how 
much, and he replied $4,000 from Shearer & Co., Chicago, 111. 

The majority of the court hold the carrier liable. Justice 
Phillips gives a dissenting opinion. It will be seen that in 
this case, fraud was practised on the consignor as well as 
upon the Express Co., and the decision goes very far toward 
making the carrier an insurer against fraud perpetrated 
upon the consignor, and in not admitting the question as to 
whether the carrier was, or was not, negligent in having 
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sufficient proof of the identity of the consignee. The decision 
does not seem to be in accord with the better doctrine. The 
Illinois cases cited by the Court, while, they may be authority 
for the general rule that a carrier is not excused from failure . 
to deliver to right party on account of fraud or deception, 
yet these are of a different class of cases from the one in ques- 
tion. Nearly, if not all of the other cases cited by the 
Court, could be sustained on the ground of negligence on the 
part of the carrier. 

The Court expressly disagrees with the decision in Samuel 
v. Cheney, 135 Mass. 278, which seems to represent a sounder 
doctrine. The Court in that case said, "It seems to us that 
the defendant in answer to the plaintiff's claim, may well say, 
we have delivered the goods entrusted to us according to 
your directions, to the man to whom you sent them, and who, 
as we were induced to believe by your acts in dealing with 
him, was the man to whom you intended to send them; we 
are guilty of no fault or negligence. " In Wilson v. Adams 
Express Co., 27 Mo. App. 360, and 43 Mo. App. 659, among 
other things the Court said: " The carrier is responsible for 
a correct delivery, but he has not the guardian of his 
patrons, nor, when faultless himself, must he answer for 
their mistakes or mend their misfortunes." To the same 
effect are: Hutchison on Carriers, § 348 a, Bus h v, St. Louis, 
Kansas City & Northern Railway Co., 3 Mo. t App. 62, The 
Drew, 15 Fed. Rep. 826, Lindsay v. Cundy, 12. B. D. 348, 
In the last case Blackburn J. compares the case to one where 
A shot B, thinking he was C, and yet A was found guilty of 
shooting B with intent to kill him. The shipper sends his 
goods to B, thinking he is C, but for this reason can it be 
said that B, is not the consignee ? See also McKean v. 
Mclvor, L. R. 6 Ex. 36 (1870), Hugh v. The London and 
North Western Railway Co., L. R. 5 Ex. 51. 

* * * 

BROWN v. WALKER. * 

The Supreme Court of the United States, with four of the 
nine justices dissenting, has just rendered a decision, which, 
* Decided by the Supreme Court of the United States March 23, 1896. 
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from the nature of the issues involved, is highly important. 

The question arose out of a proceeding by the Inter- State 
Commerce Commission against the Allegheny Valley railroad 
for certain alleged offenses against the Interstate Commerce 
Law. The plaintiff, who was the auditor of this road, was 
summoned as a witness before the Federal grand jury. Cer- 
tain questions were propounded, but he refused to answer 
them on the ground that his answers would criminate or tend 
to criminate him. The district court granted a rule upon Mr. 
Brown to show cause why he should not answer the questions, 
or be adjudged guilty of contempt. He again refused for the 
same reasons, and on report thereof made to the court he was by 
it adjudged guilty of contempt, and committed to the cus„ody 
of the sheriff. The Circuit Court was immediately appealed 
to for a writ of habeas corpus. Mr. Brown alleged in his peti- 
tion that the act compelling him to testify was contrary to the 
provision of the fifth amendment to the Constitution and 
therefore void. The Circuit Court, however after full argu- 
ment and deliberation, refused to release the prisoner on the 
the writ, and the Supreme Court, by a majority of one, has 
affi rmed the judgment. 

This decision, which has been awaited with more eagerness 
and interest perhaps, than any decision for many years, is 
very important, as determining two questions. First, the 
constitutional privilege of a witness against self-incrimina- 
tion; and second, the enforcement of the Interstate commerce 
Law. The second results naturally from the first. For it is 
clear that if the witness in this case were justified in refusing 
to answer, the enforcement of the Interstate commerce Law 
would be virtually impossible, since violations thereof could 
be proved only by those who would refuse to answer. Yet 
the rights and privileges which have been guaranteed to all 
citizens by the constitution are sacred and inviolate. Hence, 
it goes without saying, that any legislative enactment which 
contravenes or sacrifices these rights, or impairs the fullness 
of their protection, are utterly void. 

The fifth amendment to the constitution declares, " that 
no person shall be compelled in any criminal case to be a 
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witness against himself." The Act of Feb. 11, 1893, in effect 
provides that, " no person shall be excused from attending 
and testifying * * * before the inter-state commerce com- 
mission * * * on the ground * * * that the testimony 
# # * required of him may tend to criminate him. But 
no person shall be prosecuted or subjected to any penalty or 
forfeiture for or on account of any transaction, matter or 
thing concerning which he may testify." v 

The appellant alleged in his petition an incompatibility be- 
tween this statute and the constitution. The Court seems 
not to have gone into the question of the power of Congress 
to enact such a statute, but assuming this; apparently, con- 
sidered the further question of whether the statute which 
Congress did enact, sufficiently satisfied the constitutional 
guaranty? 

Mr. Justice Brown delivered the opinion of the court, and 
in construing the constitutional provision,said, "If * * * 
the object of the provision be to secure the witness against a 
criminal prosecution, * * * then if no such prosecution be 
possible in other words, if his testimony operates as a com- 
plete pardon for the offense to which it relates, a statute ab- 
solutely securing to him such immunity from prosecution 
would satisfy the demands of the clause in question." 

The counsel for the appellant argued that the act of the 
Legislature amounted practically to a pardon, and that the 
president alone had the power to pardon, but the Court said: 
; *The act of Congress, securing to witnesses immunity from 
prosecution, is virtually an act of general amnesty and belongs 
to a class of legislation which is not uncommon either in 
England or in this country. Although the constitution vests 
in the president ' power to grant reprieves and pardons for 
offenses against the United States, except in cases of impeach- 
ment,' this power has never been held to take from Congress 
the power to pass acts of general amnesty." To the sugges- 
tion that nevertheless the witness was not bound to accept the 
legislative grace, the Court held, that if the witness is fully 
protected he cannot set up his constitutional privilege for he 
has no need of it. The counsel for the appellant further 
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insisted, that the constitutional guaranty was not fully secured, 
by simply exempting the witness from prosecution, because 
the compulsory testimony still left him exposed to infamy 
and disgrace. To this argument the court said, " It is entirely 
true tha't the statute does not purport, nor is it possible for 
any statute to shield the witness from the personal disgrace 
or opprobrium attaching to the exposure of his crime. * * * 
The fact that the testimony may tend to degrade the witness 
in, public estimation does not exempt him from the duty of 
disclosure. * * * The design of the constitutional pri- 
vilege is to not aid the witness in vindicating his character, 
but to protect him against being compelled to furnish evi- 
dence to convict him of a criminal charge." The court fur- 
ther held that the immunity from prosecution extended to 
the state courts. 

Mr. Justice Field, however, dissented in the ground that 
the constitutional privilege was intended to protect the wit- 
ness from infamy and disgrace. Mr. Justice Shiras, with 
whom concurred Mr. Justice Gray and Mr. Justice White, 
also delivered a dissenting opinion. These learned justices 
denied the power of Congress to dispense with a constitu- 
tional privilege. They were of the opinion that this amounted 
to amending the constitution in a manner not provided in that 
instrument. 

The act in question in this case is supposed to have been 
passed as a result of the decision of the court in Counselman 
v. Hitchcock,142 U. S. 547. In that case it was held that sec- 
tion 860 of the Revised statutes which provided in effect, that 
no evidence obtained from a witness shall be used against 
him, or his property in any Court of the United States, in 
any criminal proceeding, was not co-extensive with the protec- 
tion given by the Constitution. The Court said, " this could 
not, and would not, prevent the use of his testmony to search 
out other testimony to be used in evidence against him or his 
property in a criminal proceeding in such Court." l This de- 
cision overruled a good many decisions in the State Courts which 

l In accord, see Emery 1 8 Case, 107 Mass. 172; Cullen v. Coen., 24 Grat. 
624. 
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held that the constitutional privilege was not violated by com- 
pelling a witness to testify to his own criminality, provided a 
statute was in force which would prevent his testimony from 
being used against him in a criminal prosecution. 1 

The case of the United States v. James, 60 Fed. Rep. 257, 
is the only decision, besides the present one, which has been 
rendered since the passage of the act of Feb. 11, 1893. The 
Court, in that case, held that the constitutional privilege was 
intended to extend to all consequences of disclosure, such as 
public odium and disgrace. This, of course, is distinctly over- 
ruled by the present decision. The Highest Court in the land 
has decided that the framers of the Constitution, never in- 
tended that the privilege against self incrimination was for 
the purpose of shielding the witness against public shame and 
ignominy. If this be true, the witness cannot complain for he 
is as perfectly protected by the statutes as by the Constitution, 
and even more perfectly, for as the Circuit Court said, "be- 
fore he (the witness) testified, * * * he was liable to a 
possible verdict of guilty if the necessary proofs were given, 
but under the legislative act, when he has testified the law 
excepts him from its operation, makes that which was before 
a possible crime a mere matter of indifference, and shields 
him from subsequent prosecution." And after all, the most 
important result of the decision is that now the salutary pro- 
visions of the Interstate Commerce Law can be enforced. 

Hobabt P. Young. 



NEGLIGENCE.— Boabding Moving Cab.— The Illinois 
Supreme Court, in a number of decisions, have laid down 
the rule that it is negligence per se to attempt to board or 
alight from a railway train while in motion. C. & N. W. By. 
Co., v. Scotes, 90 111. 586. For obvious reasons this extreme 
rule is not applied in the case of horse cars, and in Booth on 
Street Railway Law, it is said, " although the act of boarding 
a car while in motion is alway attended with some risks, the 

1 State v. Quarles, 18 Ark. 807; Higdon v. Heard, 14 Ga. 256; Wilkin* v. 
Malone 14 Ind. 153; People v. Kelly, 24 N. Y. 74; State v. Nowell, 58N.H. 
314; People v. Sharp, 107 N. Y. 427. 
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rules applicable to persons entering cars operated by steam, 
are not usually applied with the same strictness to street rail- 
ways operated by horse power. " So in No. Chicago, St.B.B. 
Co., v. Williams, 140 111. 275, it was held that it is not negli- 
gence per se for a passenger to board or alight from a street 
car operated by horse power, and the question of contribut- 
ary negligence is one of fact for the jury. In Saklgaard v. 
St. Paul City By. Co., 48 Minn. 232, the case of a cable 
train, the rule adopted in the horse cases was held to be 
applicable. The question in case of electric cars has now 
come up in Cicero St By. Co., v. Meixner, 160 111. 320, and 
the Cojart says, "where the motive power is electricity, a 
question not entirely free from defficulty is presented. " After 
considering the analogies between the different methods of 
locomotion, the Court comes to the apparently sound and 
just conclusion that, " while in electric cars the possibilities 
of speed are greater than in the case of horse cars, yet the 
general operation and management of such cars so nearly 
approach that of horse cars, that it must be held that the 
same rule of law which in the cases cited and a long line of 
other cases hold that it is not negligence per se to board or 
depart from such cars while in motion, is also applicable to 
electric cars. " 

The question of negligence being in its nature one of fact, 
any extension of the doctrine of negligence per se is an en- 
croachment by the judge upon the province of the jury. 
This case would indicate that a tendency in this direction on 
the part of some Courts is not favored by our Supreme Court. 



QUASI CONTRACTS.— Payment by Mistake. -WaU 
ser v. Board of Education. 160 111. 272, presents a peculiar 
state of facts, the legal effect of which does not seem to have 
been very satisfactorily worked out by the court. # 

A tract of land situated in School District No. 1, was as- 
sessed in District No. 2, the tax being paid before the error 
was discovered, and this action was brought to recover from 
District No. 2, the amount so paid by mistake. The Court 
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considered the case from the standpoint of tne right of the 
tax payers to recover. It does not appear in the opinion 
whether or not they were also assessed in their own district, 
but that question appears to be immaterial, as a matter be- 
tween the tax payers and their own district could not affect 
their rights as against another district. Recovery was de- 
nied for the reason that the payment was made voluntarily 
while the books were open to inspection, and means of knowl- 
edge of all the facts existed. " Money paid with knowledge 
or means of knowledge of all the facts cannot be recovered 
back," says the Court. There was no knowledge in this case, 
but there was of course means of knowledge. Recovery was 
therefore denied for the reason that the plaintiffs had been 
negligent in making the payments. But the defendants had 
also been negligent, and it was their negligence that led the 
plaintiffs into making the payments. In truth however the 
case bears no analogy to an action for damages, where a 
question of contributory negligence arises. It is not a ques- 
tion as to who should bear a loss. The basis of the action is 
enrichment, and if the parties can be put in stain quo, 
neither will suffer a loss. Therefore it should make no dif- 
ference how the payments came to be made. See Keener, 
Quasi=Contracts, 70. In Ajyplcton Bank v Mc Gilvray, 4 
Gray 518, Bigelow, J., says, "It is no answer to the plaint- 
iffs' claim, that the mistake arose from the negligence of the 
plaintiffs. The ground on which the rule rests is, that 
money, paid through misapprehension of facts, in equity and 
goon conscience belongs to the party who paid it. * * * 
The cause of the mistake is therefore wholly immaterial. 
The money is none the less due to the plaintiffs, because 
their negligence caused the mistake under which the pay- 
ment was made:" 

It may be objected that the defendants cannot be put /// 
statu quo. They may say, " Having included the plaintiffs" 
assessment, we made a levy on that basis, sufficient to meet 
our current expenses. Had the plaintiffs' assessment not 
been included we would have made a larger levy, and so now 
our school fund is no larger than it would have been, if no 
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mistake had been made." But this is to mistake the time as 
to which the defendants are to be put in statu quo. At the 
time the plaintiffs made the payments, the defendants could 
neither have increased their levy nor compelled the plaintiffs 
to pay the tax. If the defendants were then in a dilemma, it 
was through no fault of the plaintiffs, and a situation for 
which they should hot now be answerable. The defendants 
can be returned to the situation in which they were at the 
time the payment was made, which is all that the reason of 
the rule requires. 



RECENT DECISIONS. 

Carrier — Injury to Passenger. — One travelling by consent of a railroad 
company, npon a freight train, in charge of cattle which are being trans- 
ported for him, is a passenger for hire, whether supplied with a drover's 
pass or not, and the rale of liability for negligent injury is the same that 
applies where the train is devoted exclusively to passenger service. — N. Y. 
C. db St. L. Ry. Co. v. Blumenthal, 160 111. 40. 

Carriers — Negligence in Sale of Ticket — Where a tioket agent is applied' 
to, as the agent of a certain railroad, for a tioket over its road, and re- 
ceives the fare and issues the tioket, he acts as the agent of saoh road ;• 
and if the tioket he gives the pnrohaser is over another line of road, for 
which he is also agent, the latter road is not liable to the purchaser for 
the agent's negligence or its consequences. — Scott v. C. C. C. db St. L. Ry. 
Co., 43 N. E. 133 (Ind.). 

Carriers — Sleeping Car Companies. — A sleeping oar oompany is .liable 
as a common carrier for goods of a passenger intrusted to its porter to 
be taken from the car to the waiting room of the depot, in accordance 
with a rnle of the company. — Voss v. C. C. C. db St. L. Ry. Co., 48 N. E., 20, 

(Ind.). 

Contracts — Illegality. — An agreement to sign, for a consideration, a peti- 
tion as one of the owners of property whoae consent is neoessary to the 
granting of permission by the common oouncil for the laying of a street 
railway track on a street, is an agreement to influence the common coun- 
cil, and for that reason unlawful. — Doane v. Chicago City Ry. Co., 160 
III. 22. 

For comment on this decision see 4 Nobthwxbtbbn Law Review 
109. A rehearing in the case has been denied. 

Contracts — Mutuality — Interpretation.— X. A contract by a lumber com- 
pany for its " requirements " of ooal for a certain season is not void for 
uncertainty and want of mutuality, when it was meant to oall for the 
amount of coal which the corporation should need in its business for such 
season, and not merely what it might choose to require of the other 
party. 

2. Where a contract is susceptible of two interpretations, the one that 
will give it validity will be adopted. Minn. Lumber Co. v. Whitebreast Cool 
Co., 160 111. 85. 

Conversion — Collateral Note. — The renewal of a collateral note by a 
pledgee, by taking a new note payable to his own order, including also 
an indebtedness from the maker to himself, and extending the time of 
payment, and the surrender of the original note, amounts to a conversion 
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of the collateral and renders the pledgee liable to account to the pledgor 
for the fnll amount of it. —Stevens v. Wiley, 48 N. E. 177, (Mass.). 

Criminal Law— Property stolen in Foreign Country. — 1. One who steals 
property in another oountry, and brings it into this country, is guilty of 
larceny here, on the principle that the legal possession of the property 
remains in the true owner, the taking having been felonious, and that 
every asportation is a fresh taking. 

2. The courts will presume the laws of the foreign oountry to be the 
same as our own, and that the original taking there was criminal, under 
proof of acts which would make it so here. — State v. Morrill, 38 Atl. 
1070, (Vt.). 

Counties — Power of Commissioners. — In the absenoe of statutory au- 
thority, the commissioners of a county have no power to rent the court- 
house, owned by the county, or any part of it, for private use, or in any 
manner to bind the county to assume the relation and responsibility of 
landlord in respect thereto. State v. Hart, 48 N. E. 7, (Ind.). 

Deeds — Reservation. — A deed in which the description of the property is 
followed by a reservation of a portion of that desoribed, to be used for a 
specified purpose, as an alley, operates as a conveyance of the fee of the 
portion reserved, subjeot only to the easement declared. — Towns v. Salen- 
tine, 66 N. W., 895, (Wis.). 

Dying Declarations — Weight — An instruction that a dying declaration 
" is given all the sanction of evidenoe which the law can give to evidence " 
is erroneous, such declaration not being entitled to as much weight as 
though the declarant had stated the same facts on the trial, and an oppor- 
tunity had been given to cross-examine him, and to observe his de- 
meanor. People v. Kraft, 48 N. E. 80, (N. Y.). 

Evidence. — A testator devised, among other devises, the S. % of the 
N. E. J£ of Section 80 to one person, and the residue of his estate to 
other persons. The court allowed extrinsic evidence to be admitted, to 
show that the testator did not own, at the time of making his will, the S. 
% of the N. E. % of Section 80, but did own the S. % of the S. E. \ of 
Section 80 and the devise of the S. % of tne N. E. J£ of Section 80 was 
construed to mean the S. % of the S. E. J£ of Section 80. Stewart v. 
Stewart, 65 N. W. 976, (la.). 

Evidence — Admissibility. — To impeach the testimony of defendant's wit- 
ness, who testified that he laid the pipes in the street in a proper manner, 
evidenoe that he laid pipes in another street in a different manner is ad- 
missible. Lewis v. Boston Gaslight Co., 48 N. E. 179, (Mass.). 

Evidence — Books of Account. — Books of account, showing entries for 
time of workmen, are admissible in evidenoe against a party who was to 
pay the expense of such work, though such entries were made the day 
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after the work was done, from time slips made by the workmen and 
marked "approved" by the foremen, who testify to their correctness, 
while the men who made the entries on the books testify to the slips were 
correctly copied. Chisholm v. Beaman Machine Co., 160 I1L 101. 

Evidence — Burden of Proof. — Where a child makes a deed of gift of a 
reasonable amount of property to a needy parent, the burden of proof is 
not cast npon the parent to show that no undue influence was practiced to 
obtain the gift, but where the transaction was an improvident and unrea- 
sonable one for the child, and one apparently involving the taking of an 
unconscionable advantage by the parent in accepting and retaining the 
property, the burden of proof is cast upon the parent to prove that the 
transaction was free from fraud and undue influence. White v. Ross, 160 
111.56. 

Evidence — Parol Agreement — In an action on a note providing on its 
face for a legal rate of interest, parol evidence of a contemporaneous ver- 
bal agreement to pay a usurious rate is admissible to show the illegality of 
the note. Roe v. Riser, 34 S. W. 584, (Texas). 

Hughes, J., says: "It is a well settled and recognized general rule that 
parol evidence cannot be admitted to contradict or vary the terms of a 
written agreement. But this rule is not without exceptions. This rule as- 
sumes that the instrument has a legal existence." 

But where the instrument is legal, it is difficult to see why the rule should 
be violated for the purpose of establishing another instrument that will be 
illegal. 

Evidence — Presumptions. — Injury to a passenger in the course of his 
transportation upon a railroad, caused by apparatus furnished by and 
under the control of the railroad company, raises a presumption of neg- 
ligence, the burden of rebutting which rests upon such company. N. Y. 
C. dt St L. Ry. Co. v. Blumenthal, 160 111., 40. 

Evidence — Res Gestae. — In an action by an employee against a railroad 
company for personal injuries caused by being run over by cars, state- 
ments by plaintiff as to how the accident happened, made five minutes af- 
ter he was taken from under the cars, are inadmissible as part of the 
res gestae. Eastman v. Boston db Maine R. R. Co., 48 N. E. 115. (Mass.). 

Limitations — Adverse Possession. — Possession for seven years, with pay- 
ment of taxes, under color of title will bar the estate in remainder, not- 
withstanding the existence of the outstanding life estate, where the 
remainderman claiming title was under no disability. Nelson v. David- 
son, 160 111., 254. 

Limitations — When Statute begins to run. — The Statute of Limitations 
begins to run against a suit on an executor's bond, for a sum found due 
from him to the estate, from the date of a final judgment for the amount 
as reduced by direction of an appellate court of review, rather than from 
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the date of the earlier judgment which was reviewed and so reduced. 
Nevitt v. Woodburn, 160 111., 208. 

Naturalization — Jurisdiction — Constitutional Law. 

(1.) There is no provision of the federal constitution which requires 
the courts or judges of a state to perform any duties respecting the ad- 
mission of aliens to citizenship. 

(2.) Suoh courts and magistrates may, if they choose, exercise the power 
oonferred upon them by oongress, unless prohibited by state legislation. 
But this is a naked power, and imposes no legal obligation on the courts 
to assume and exercise them.' 

(8.) Gh. 810, Laws 1898, which prohibits any court established by this 
state, other than the supreme judicial and superior courts, from entertain- 
ing any jurisdiction over the naturalization of aliens, is not in violation 
of any provision of the constitution of the United States. In re Gilroy, 
88 AtL, 979 (Me.). 

Negligence. — To board or depart from an electric oar while in motion is 
not negligence per se. Cicero St. By. Co. v. Meixner, 180 111., 820. 8m 
Comment. 

Negligence— Carriers. — Negligence may be inferred from a railroad com- 
pany's failure to account for, or to deliver on demand, property received 
and carried by it. Penn. Co. v. Liveright, 48 N. E., 162, (Ind.). 

Pleading — Omnibus Count — A oount was specially demurred to because 
it oombined in one, all the money counts, with one for goods sold and 
delivered, work and labor, and an account stated. Held, that it is in the 
form long in use, and usually denominated an " Omnibus Count/' It has 
been sustained by practice and authority for a long time, and is good. 
Griffin v. Murdoch, 84 AtL, 80, (Me.). 

Principal and Surety — Right to Securities. — In a proceeding to foreclose 
a mortgage given by a surety, all parties being before the oourt, the prog- 
ress of the cause may, upon equitable terms, be stayed until the securities 
of the principal shall be first exhausted. Kidd v. Hurley, 88 Atl., 1057 
(N. J.). 

Quasi Contracts — Payment by Mistake. Taxpayers in one school dip. 
triot, who voluntarily pay to another district, a tax levied by mistake 
upon their lands, cannot recover back the same, where the books were 
kept open and means of knowledge of all the facts existed, although they 
supposed they were paying the tax of the district in which their lands 
lay. Walser v. Board of Education, 160 111., 272. See Comment. 

Sales — Bescission — Bights of Seller. — Where the purchaser of goods 
used no artifice, and made no misrepresentations as to his habits or 
financial condition, the fact that at the time of the sale he was in an in- 
solvent condition, and was a man of reckless habits, will not justify the 
seller in setting aside the sale, and in replevying the goods from one to 
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whom they were transferred for the benefit of certain preferred oreditors. 
Sweet v. Campbell, 48 N. E., 236, (Ind.). 

Schools — Wrongful Exclusion. — Under a statute making a town or city 
liable in damages for the unlawful exclusion of a child from one of its 
sohools, an action will lie where the fault for which the child was sus- 
pended was a disputed fact, and the school committee refused the appli- 
cation of the father for a hearing, and excluded the child until he ac- 
knowledged his guilt. Bishop v. Inhabitants of Rowley, 43 N. E., 191 
(Mass.). 

Slander — Dishonor of Bank Checks. — When a banker has in his hands 
funds of a depositor for the purpose of paying the depositor's ohecks, and 
the depositor is a trader or merchant, and his oheck is dishonored by the 
banker and returned to the payee, for the alleged reason that there are not 
sufficient funds of the maker in the hands of the banker to pay the oheck, 
when in fact there are, it amounts to slander of the merchant or trader in 
his business, and he is entitled to recover general compensatory damages 
in an action against the banker. Svendsen v. State Bank of Duluth, 65 ft. 
W., 1086, (Minn.). 

Trade Mark — Assignment — Where a liquor dealer, named Magele, used 
the trademark *' Magele's Monarch Whiskey " on his barrels, and) after 
his death and his successors' discontinuance of the business an assign- 
ment of the trade»mark was made, it was held that the assignment was 
void as against public policy, on the ground that the funotion of a trade* 
mark is to indioate ownership and origin, and unless this is faithfully 
done, it becomes a means of fraud upon the public and will not be pro- 
tected. Mayer v. Flanagan, 84 S. W., 785 (Texas). 

Trusts. — When a trustee deposits trust funds in a bank to his own indi- 
vidual account, which at the time is largely overdrawn, the bank cannot 
apply such funds in satisfaction of the trustee's indebtedness to it, even 
though the bank has no notice that the funds are trust funds. The bank 
in such a case is debtor to the cestui que trust, and the latter can recover 
from the bank the amount of the funds so deposited by the trustee, the 
same as if they had been deposited to the credit of the cestui que trust. 
Cody v. So. Omaha Nat. Bank, 66 N. W., 906 (Neb.). 
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RECEIVERS' CERTIFICATES WHEN ISSUED TO CARRY 

ON A BUSINESS; SHOULD THEY TAKE 

PRIORITY OVER A MORTGAGE 

WITHOUT NOTICE TO OR 

CONSENT OF THE 

MORTGAGEE? 

A receiver is often referred to as a " hand of the court ." and 
may be described as " an indifferent person between the par- 
ties to a cause appointed by a court of equity to receive and 
preserve property in litigation pendente lite when it does 
not seem reasonable to the court that either party should hold 
it." l A receiver occupies a position very much like that of a 
trustee or assignee, except that he takes no legal title. The 
Supreme Court of Illinois has called him a quasi trustee. 
Suffice to say he has only custody of the property and acts 
under direction of the court. 

Receivers' Certificates are non-negotiable evidences of debt 
issued by order of the court. Without the order express or 
implied or subsequent ratification of the court, the receivers' 
creditors are entitled to no preference over other creditors 2 
Some courts have made the appointment of the receiver upon 
the condition that certain previously contracted debts be 
given priority. 8 

The problem presented to a court when it takes charge of 
property must be solved by one of two very different courses 
of action, first, it may shut down; this is the old method that 

1 High on Receiver* § 1. 

2 Myers v. Johnson 53 Ala. 237. 

3 Judge Caldwell of the Eighth Circuit makes whatever conditions he sees 
fit. 80 Am. L. Rev, p. 161. 
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has often been applied to banking, insurance and manufac- 
turing companies. Second, it may carry on the business. It 
does so by borrowing money and giving the lender a para- 
mount security. 

Under certain circumstances no questions arises as to the 
giving of this priority, e. g., when the mortgagee^ themselves 
ask that the receiver be appointed and the business continued. 
In such a case they are precluded from denying the priority 
of the new lien. 1 The same is true when they stand by and 
permit others to invest bona fide in the certificates and then 
afterward raise objections. 2 

As to whether a court of equity should issue certificates to 
be a first lien thus displacing prior liens without giving any 
notice to the prior lienors, it would seem on principle that 
every person whose interest is affected by the decree has a 
right to be given notice and to be a party to the cause in order 
that he may be heard before the making of the decree affect- 
ing him. 1 It has been held in a number of well adjudicated 
cases that notice is essential and that a decree can only bind 
the parties to it. 4 

Some extraordinary cases might be imagined where notice 
and hearing might be dispensed with, as in a case of such ex- 
treme necessity, that the failure to preserve the property by 
immediate action would be an act of such gross negligence 
on the part of the custodian as to give rise to a suit for dam- 
ages. 

And it might be possible also that notice could be dispensed 
with in a case where beyond all doubt the mortgagee would 
never realize anything on his security unless money was bor- 
rowed and the business kepi going. 

1 Jerome v. MoCarter 94 U. B. 784. 

> Humphreys y. Alien 101 111. 490. 

• Peard Eq. PL p. 71.. 

4 Myers y. Johnston 53 Ala. at 349 (1875); Wallace y. Loomis 97 U. S. at 
163 (1877); Exparte Mitchell 12 S. C. at 83 (1879); Snow v. Winslow 54 la. 
at 208 (1880); Union Trust Co. y. III. Midland 117 U. S. at 468 (1885); JtoM 
y. AUrill 106 N. Y. at 434 (1887); Stevens v. Union Trust Co. 67 Hon. N. Y. 
at 518 (1890); Dorn v. Crank 96 Cal. at 888 (1892). 
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It is probable that courts will go farther in dispensing with 
notice when dealing with railroads, than with private corpor- 
ations, as they have done in the question of consent. 

Both questions of notice and consent are comparatively new, 
having arisen since the Civil War, and the latter settled as to 
railroads in 1875, and still uudecided by the U. S. Supreme 
Court, beyond the sphere of railroads. 1 

As to whether the court should issue the certificates against 
the consent of the mortgagees, it has been settled in cases 
where the public have a use, 2 that on account of the public 
character of certain property, the court can issue the certi- 
ficates, though the mortgagees have not given their consent. 
It has been held that the property of railroads and of a water 
works company has been impressed with this public use; but 
the doctrine as applied in railroad and water works cases 
where the public use is involved, is untenable in private cor- 
porations where the reasons for its application fail. 

I shall first take up the doctrine as applied in railroad cases. 
It was in the case of Myers v. Johnson* to which attention 
has hitherto been called that the doctrine was laid down. It 
is this: "A court exercising Chancery Jurisdiction has the 
power after proper notice to, and hearing of all the interested 
parties though no consent be given, to authorize the issue of 
certificates as a first lien, displacing other liens to that extent 
on the property of a railroad which it is operating through 
its receiver, whenever it is necessary to raise money for the 
economical management and conservation of the property." 
There were no precedents for this case. The doctrine enun- 
ciated provoked some criticism in the American Law Re- 

1 Fidelity Insurance Co. v. Iron Co. 68 Fed. 628 (Va). 

* There is a Dioe distinction between a public use and a public interest 
in a use. In Budd v. People, 12 Sup. Cfc. R. 478 Mr. Justice Brewer said: 
"The public use arises when the sovereign power is essential to the enter- 
prise and is exercised because of such. It is not sufficient that the public 
have simply an interest in the business as they have in every business; for 
if merely an interest in the use, the public acquires no right to control the 
use." 

41 58 Ala. 287, (1875). 
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view, 1 and doubt as to its soundness has been expressed in 
the Am. and Eng. Encyclopedia of Law. 2 The doctrine how- 
ever obtains in the U. S Supreme Court and most state courts 3 
The comprehensive reason assigned for the exercise of the 
power, "that it is necessary etc., 9 ' is very expansive, and 
also indefinite. The great difficulty of the situation is to 
decide whether it is necessary, and to do this, the particular 
facta of each case must be considered. Necessity is the cri- 
terion. 

In one case, 4 lands had been granted by an act of Congress 
to a company and covered by a mortgage according to the terms 
of which the land would revert to the U. S. unless a certain 
Ship Canal should be finished within a fixed period. Unless 
certificates were issued, there would be an entire loss to the 
mortgagees, and it is clear where such facts exist the necessity 
is sufficient to justify the issue. 5 

Justice Bradley did not favor the issue of certificates with- 
out the consent of the mortagees. In May 1872 he was asked 
to make an order for the issue of certificates and did not 
grant it till August of that year, and then only with the con- 
sent of mortgage bondholders and after their trustees had 
countersigned the certificates. 6 Five years later, he said such 
power of a court of equity must be exercised " with great cau- 
tion and if possible with the consent of the parties inter- 
ested. 7 

The courts have come to the conclusion, notwithstanding 

1 Vol. 12, p. 660. Vol. 18,p. 40 . 

2 Vol. 19, p. 768. 

8 Wallace ▼. Loomis, 97 U. 8. 146, 162. Miltenberger v. Logansport R. R. 
Co., 106 U. S. 286, 809. Union Trust Co. vl III. Midland R. R. Co. 117 U. S. 
484, 458. Hoover v. R. R. Co. 29 N. J. Eq. 4. Mclllhenny v. Bintz, 80 
Texas 1. Litzenberger ▼. Trust Co. 8 Utah 15. 

'Jerome v. McCarter, 94 U. 8. 784 (1876). 

6 Kent y. Iron Co., 144 U. S. 75 (1892). See also 2 Dill 448, and Kam v. 
Iron Co. 86 Va„ 754 (1890). 

• Stanton v. C. R. R. Co. 2 Wood 506. 

1 Wallace v. Loomis, supra. 
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some strong arguments to the contrary, 1 that it is necessary 
that a railroad when once started shall be kept going. They 
offer as reasons for the position taken, that communities de- 
pend largely upon the railroad; that the sovereign power has 
been invoked in order that right of eminent domain be ob- 
tained; that railroads are built with a view to the permanent 
advantage of the country; that the mortgagee has taken his 
security on the implied contract that when the public interest 
comes in conflict with his private interest that his rights are 
subservient to those of the public; that the railroad belongs 
primarily to the public and that the court is not only justified 
in saying that the road must go on, but that it is the duty of 
.the court to so decide. 

This doctrine has been carried farther in Texas, and ap- 
plied to a water works company. It is interesting to note 
the evolution of a legal principle in its application to differ- 
ent sets of facts — how the doctrine is applied in a certain 
sphere and then gradually carried to a point beyond which 
the courts agree, " thus far and no farther.'' 2 

The Texas Supreme Court 8 said " we know of no rule or 
principle that restricts this doctrine to railroad cases only. 
While the circumstances which justify the appointment of a 
receiver with authority to incur indebtedness to keep the 
property a going concern do not usually arise except in cases 
of railway companies, no reason is seen why the same rules 
should not apply in other cases under like circumstances. If 
the public have an interest in the continued operation of a 
railway so have they in that of water works constructed for 
the purpose of supplying water to the inhabitants of a city." 

Though Texas had a statute which was decisive of the case, 
the court clearly would have gone the same way in the 
absence of statute. The question of mortgagees not having 

1 Justice Walker, dissenting in Humphrey v. Allen, 101 111. 490, said : *• It 
surely cannot be the duty of the courts to despoil private individuals ox 
property to protect the -public interest." 

Application of the doctrine was rejected in Hanna v. mtate Trust Co. 
70 Fed. 2 (1895). 

3 Ellis v. Water Works Co. 86 Tex. 109. (1893). 
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given their consent is not mentioned in the case, but it is to 
be inferred that no consent had been given to the order, for 
the plaintiff who was a prior mortgagee intervened soon after 
the appointment of the receiver, and no arguments were 
urged against him to the effect that consent had been given. 

Before taking up the line of cases where the doctrine was 
held untenable in private corporations, it may be well to give 
a digest of a few cases to the contrary. First in the Appeal 
of Neafie, 1 the supreme court of Pa. carried the principle 
very far. A private corporation was engaged in ship build- 
ing and a receiver had been appointed for it. Several vessels 
were in the yard in various stages of construction. The 
Court of Common Pleas made an order directing that the 
vessels be completed and money be borrowed upon certifi- 
cates. The Supreme Court held the certificates necessary 
for the purpose of raising money to carry on the business. 
All mortgagees had apparently given their consent, but the 
judges looked upon the court as having power to make any 
order it wished. 

In the same year a Tennesee court said that in the settle- 
ment of a private corporation, the royalty which had accrued 
to the owners of a mine operated by the corporation while in 
the hands of a receiver was a first charge on the funds in his 
hands, being a receiver's debt. The court assigned no rea- 
sons for the statement. 

The untenability of the doctrine as applied in private cor- 
porations will next be considered. 

The leading case on this subject comes from New York. 2 
It is Raht v. AttrilV It was a hotel case, and the material 
facts were these: The Rockaway Beach Improvement Co., a 
private corporation owned a hotel and upon application of its 
principal stockholder, a receiver was appointed. Prior to the 
appointment of the receiver, bonds secured by a trust mort- 

1 12 Atl. 271 (1888). 

3 N. Y. has been especially partial to the rights of mortgagees. As 
early as 1878, In re Rolling Stock Go. (R. R. case), receivers' certificates 
were made a lien, subject to prior mortgages, in the absence of consent 
of the prior encumbrancers. 

»106N. Y., 428. 
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gage had been issued. Several orders of the court immedi- 
ately following the appointment gave the receiver authority 
to issue certificates " to furnish, finish and operate the hotel. 7 ' 
These certificates were to take priority of lien over the mort- 
gage. Raht brought suit to foreclose an original purchase 
money mortgage and under a decree then obtained, the hotel 
was sold and the distribution of the surplus was the subject 
of this controversy which took place between the mortgage 
creditors and holders of the certificates. The court held that 
the mortgage attached to after acquired property; that the 
order being exparte, no notice having been given to the mort- 
gagees, they were not bound thereby. The court says: 
" They were entitled to notice and the right to be heard ac- 
cording to the plainest rules of justice before their rights 
could be affected." Several persons to whom certificates had 
been given had threatened to burn the building, unless given 
the certificates entitling them to priority of payment. This 
did not justify the lower court in making the order, for the 
law acting through its ord* lary agencies was adequate to the 
situation. There must be something approaching a demon- 
strable necessity to justify such an infringement of the rights 
of a mortgagee." 

Referring to several decisions of the Supreme Court of the 
U. S, upon the subject of priority of receivers' certificates 
over the liens of a mortgagee, the court said: " These cases 
furnish no authority for subverting the priority of lien, which 
according to the general rules of law, the bondholders ac- 
quired through the trust mortgage on the property of the 
company. It would be unwise, we think, to extend the power 
of the court in dealing with property in the hands of receivers 
to the practical subversion or destruction of vested interests. 
It is best for all that the integrity of contracts should be 
strictly guarded and maintained, and that a rigid, rather than 
a liberal construction of the power of the court to subject 
property in the hands of receivers to charges, to the prejudice 
of creditors, should be adopted." 

The jurisdiction asserted in the cases of the U, S. Supreme 
Court is based largely on the public character of the railroad 
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corporations and public interest in their continued operation. 
The peculiar character of such mortgages is not applicable 
to private corporations. Chief Justice Waite said: " Rail- 
road mortgages and rights of the mortgagees are peculiar in 
their character and affect peculiar interests;" and again, that 
the conditions in dealing with railroad corporations rendered 
necessary the exercise of large and modified forms of control. 

In the Investment Co. of Phila. v. Ohio Ry. Co., 1 decided 
in the United States Circuit Court for Ohio, a petition for an 
order to have certificates issued, being made ex parte was 
denied. The court said: "The presentation of the petition 
having been practically ex parte, some bondholders, lien 
holders and a trustee objecting, others not notified and none 
present or having had sufficient opportunity to be heard, the 
application is denied. * * * These certificates should not 
be a charge on, or affect the interest or lien of the non^con- 
senting bond and lien holders." 

In Kneeland v. Trust Co., 2 Mr. Justice Brewer, in discuss- 
ing the right of a chancellor to displace the lien of a. mort- 
gage, said: " The appointment of a receiver vests in the court 
no absolute control over the property and no general author- 
ity to displace vested contract liens. * * * It is the ex- 
ception and not the rule that such priority of liens can be 
displaced. We emphasize this fact of the sacredness of con- 
tract liens, for the reason that there seems to be growing an 
idea that the chancellor in the exercise of his equitable pow- 
ers has unlimited discretion in this matter of displacement 
of vested liens." 

In Farmers Loan-& Trust Co. v. Grape Creek Iron Co. 9 
it was held that in a* suit to foreclose a mortgage on the 
property of a coal mining company, the court has no power 
as against the objection of even a small minority of the 
holders of the mortgage bonds to authorize a receiver ap- 
pointed in the suit to issue certificates which shall be a first 
lien on the mortgaged property, in order to enable him to 

1 86 Fed. 48 (1888). 

2 186 U. S. 89 (1889). 

3 50 Fed. 481 (May 7, 1892), opinion by Judge Gresham. 
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continue the operation of the mines. The defendant was a 
private corporation of Illinois and was owner and operator of 
certain coal lands, and had conveyed to complainant in trust, 
lands and coal mines to secure an issue of bonds. An install- 
ment of interest had been allowed to remain unpaid several 
months after due and a bill was filed to foreclose the trust 
deed. The receiver asked for an order authorizing him to 
issue certificates to continue the operation of the mines 
which were in a dilapidated condition and subject to overflow 
of water, requiring constant operation of pumps. The 
holders of 75 per cent of the bonds and the corporation 
joined in the receiver's request, but the holders of the re- 
maining 25 per cent of the bonds would not give their con- 
sent to the order. The court says: "Where it becomes nec- 
essary for a court of chancery to take possession of property 
which is the subject of litigation by placing it in the hands of 
a receiver, all expenses incident to its safe keeping and preser- 
vation are properly chargeable against it, and if there be no in- 
come such expenses will be paid out of the proceeds of the cor- 
pus before distribution to lien or other creditors. But it does 
not follow, however, that because property of a private corpora- 
tion or a natural person may be thus protected and preserved 
before sale that in order to raise money to operate it for profit 
a court may place a charge upon it in advance of existing liens. 
The principle adopted in railroad cases is not applicable in 
private corporations. A railroad corporation is a quasi pub- 
lic institution, charged with the duty of operating its road as 
a public highway."' The principle is followed in railroad 
cases, the court says, " on account of the peculiar character 
of the property. The railroad is generally mortgaged to se- 
cure bonds, and persons who invest in such securities know 
that the mortgage rests upon property previously impressed 
with a public duty. Private corporations owe no duty to the 
public and their continued operation is not a matter of public 
concern. * * * The limited power which courts may exercise 
in displacing the liens of railroad mortgages should not and 
cannot be extended to mortgages executed by private corpora- 
tions. * * * Extensive as are the powers of courts of equity, 
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they do not authorize a chancellor to thus impair the force of 
solemn obligations and destroy vested rights. Instead of dis- 
placing mortgages and other liens upon the property of private 
corporations and natural persons, it is the duty of courts to up- 
hold and enforce them against all subsequent encumbrancers. 
It would be dangerous to extend the power which has been 
recently exercised over railroad mortgages (sometimes with 
unwarranted freedom) on account of their peculiar nature, to 
all mortgages. The power does not exist." 

Mr. High, in the last edition l of his book on Receivers, 
said in reference to certificates being issued and made a first 
lien on railroad property without the unanimous consent of 
prior mortgages, that "This power to create a new lien or 
mortgage upon the property and to give it priority over exist- 
ing mortgages, marks the extreme limit which courts of 
equity have thus far attained in the exercise of their extraor- 
dinary jurisdiction. It can hardly be questioned that the 
exercise of such a power impairs the obligation of the mort- 
gage contract and frequently results in the diversion of a 
large portion of the mortgage security. A power so danger- 
ous because so boundless cannot be sustained upon any just 
principles of legal reasoning." To justify the action of the 
courts, he quotes from the cases hitherto cited in this article, 
to the effect that railway property is especially peculiar and 
the necessity of its being kept as a going concern and the 
preservation and protection of the interests of the public. If 
writers of treatises and courts themselves are so fearful 
of the power when exercised as to railroads, where special 
strong reasons support the doctrine, it seems that the power 
should never be exercised as to private corporations, except 
in cases where there is no possible chance for the mortgagee 
to obtain anything in the absence of the exercise of the 
power. 

In Fidelity Ins. Co. v. Iron Co., 2 J. Paul, for the Circuit 
Court of Virginia, giving the opinion, it was held that a court 
of equity had no power without the consent of all the lien 

*8d Edition (1894) § 898, c. 
2 68 Fed. 628 (Mch. 18, 1895). 
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creditors to authorize the receiver of an insolvent private 
corporation, whose business is not affected with any public 
interest, to issue certificates which will be a paramount lien 
upon its property, for the purpose of carrying on its busi- 
ness, unless it were to do so in order to preserve the existence 
of the property or franchise. The court said that the ques- 
tion had not before that time been discussed or decided in 
the Circuit Court of that district, and that the question was 
of great importance. It recognized the principle contended 
for as applicable to railroads, and then said: " The principle 
on which the doctrine rests is that railroad companies are 
considered public corporations, which are not controlled and 
managed alone for the pergonal benefit of the individual 
stockholders. A railroad is an enterprise in which all the 
people living in the territory through which it runs have an 
interest. It is created by the will of all the people of the 
State as expressed through their representatives, and it exer- 
cises its power and franchises only by their permission. Its 
extensive uses and the vast benefits it is intended to confer 
on the people of the State by whose laws it is created, make 
it indispensable to the welfare and comfort of the general 
public that it be preserved and kept in continuous operation. 
It would be a serious calamity to the people of any section of 
the country to allow a railroad of £ny importance, constructed 
for their benefit, to be stopped in its operations for lack of 
funds." And then follows: " We cannot deduce from these 
reasons for exercising this extraordinary power of a court of 
equity in dealing with the interests of a railway company, 
any authority for the court to deal in the same way with a 
private corporation. The latter is created solely with refer- 
ence to pecuniary advantage of the individuals who take part 
in its creation, and enjoy the benefits to accrue from the 
profits arising out of its operations. The public has no in- 
terest in its existence or continuance other than what may 
accrue to the people of the particular locality in which a 
mill, factory, or furnace, may be established. This is too 
vague and indefinite to be the subject of the care and protec- 
tion of a court of equity. This question has yet to come be- 
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fore the Supreme Court of the U. S. for direct and final 
decision." t 

A recent case is Hooper v. Central Trust Co., 1 where it 
appeared that an ice company, a private corporation, had 
made issues of bonds secured by mortgage on the corporate 
property. A bill for foreclosure had been filed and a re- 
ceiver appointed, who, under orders of court, borrowed 
several thousand dollars without consent of the second mort- 
gagees. The question was discussed whether these certifi- 
cates were a prior lien to the second mortgage, and the trial 
court held they were; but the court of appeals reversed the 
decision and said: "The necessary power of a court to issue 
certificates to preserve the property does by no means in- 
clude authority to allow the creation of liens through the me- 
dium of receivers' certificates, which will take priority over 
existing antecedent liens. * * * A mortgagee might sud- 
denly discover that what he believed to be ample security has 
been utterly destroyed and swept away by intervening liens 
created subsequently by an order of the court." 

There are two Illinois cases which clearly hold that the 
vested rights of the prior lienor are superior. One is that of 
Hoover v. Burdette 2 where an assignee, whose position is 
much like that of a receiver, took the property of an insol- 
vent debtor, subject to all equities, liens, and encumbrances 
which existed against the same in the hands of the insolvent. 
The County Court had made an order dispossessing certain 
vendors of manufacturing machinery of their prior estab- 
lished lien, giving preference to certificates issued by the 
assignee to meet expenses of carrying on the business. The 
Supremef Court held such order to be invalid. The court 
said: " The lien having once attached could not be released 
except by some act of the parties entitled to the same." 

The other case is Chemical Bank v. Hartford Deposit Co. 3 
In that case, a contract had been made by the bank before 
the appointment of the receiver and the court held that the 

1 32 Atl. 505 (June 1895) Court of Appeals of Md. 

2 158 I1L 672 (1894). 
8 156 111. 522 (1895). 
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contract, existing between the parties, fixing their obligations 
and having determined their rights, could not be impaired 
by any act of the receiver. 

The latest case on this subject, Hanna v. State Trust Co. 1 
was decided a few months ago in the U. S. Circuit Court of 
Appeals, the opinion being given by Mr. Justice Caldwell of 
the Eight Circuit. Two private corporations in Colorado had 
made trust deeds to secure an issue of first mortgage bonds 
on their respective properties, and then consolidated under 
the name of "The Denver Land and Water Storage Co." 
This new company, by virtue of the consolidation acquired all 
the property of the original corporations, subject to the trust 
deeds, and immediately executed a trust deed on the consoli- 
dated property to secure its consolidated bonds, but subject 
to the deeds of trust already mentioned. A receiver was ap- 
pointed upon the filing of a bill by the trustee of the consoli- 
dated property, and upon a petition by the receiver present- 
ing a number of reasons why the company's barren land 
should be irrigated, improved and colonized, and certificates 
issued to raise money for that purpose, the court ordered the 
issue, the same to be a first §nd paramount lien upon all the 
property, rights and franchises, displacing all prior liens. 
The precise question in the case was whether a court of 
chancery which has appointed a receiver for an insolvent 
private corporation in a foreclosure suit brought by a second 
mortgagee could against the objection of the first mortgagee 
authorize its receiver to issue certificates to raise money to 
carry on the buisness of the insolvent private corporation, 
and to improve its lands and make such certificates a first and 
paramount lien upon the lands covered by the first mortgage. 
The question was decided in the negative, and the decision is 
certainly sound. The effect of the lower court's order was to 
burden the principal mortgagee with the whole cost of ex- 
penditures and the experiments made for the benefit of the 
insolvent corporation and the junior mortgagee. The court 
said: " It is not the function of a court of equity to carry on 



-'70 Fed. 2 J (8 ept. 28, 1894). 



80 L. R. A. 201. 
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the buisness of a private corporation whether solv ent or in- 
solvent * * * Such powers claimed for a court of equity 
are greater than a court of Bankruptcy can exercise. The 
latter court never could, at its discretion, displace or nul- 
lify valid liens on the bankrupt's property, or create paramount 
liens thereon * * * The rights of the citizen lawfully ac- 
quired by contract are under the protection of the constitu- 
tion of the U. S. and like the absolute rights of the citizen, 
are not dependent for their existence or continuance upon the 
discretion of any court. ' Constitutional rights and obliga- 
tions are no more dependent upon the discretion of a chan- 
cellor than on the discretion of the legislature. Rights, says 
the Supreme Court of the United States * under our system 
of law and procedure do not rest in the discretionary authority 
of any officer, judicial or otherwise. Such power of a court 
would render the prior liens on property of a private corpor- 
ation of little or no value. If the court could do this for a 
private corporation, it could do the same for natural persons." 

In conclusion it may be said: That in quasi-public corpor- 
ations, such as railroads and water works companies the sov- 
ereign power must necessarily b* invoked before the business 
can be operated and the people through their sovereign 
power retain a superior right in the use of all such corporate 
property and franchise, and the mortgagee who takes security 
on such property does so on the contract that his rights are 
subordinate to the public use. It may be said to be simply 
carrying out the contract; therefore the argument that such 
procedure impairs the obligation of contracts falls to the 
ground. The people have retained a public use, not simply 
an interest in the use, in the railroad or water works company 
that it remain a going concern. 

I would also say that whenever there is a real exigency a 
court of equity ought to have the asserted power, whether 
exercising it as to a quasi-public or a private corporation. It 
seems cfear in the case of a quasi«public corporation, and 
there can be urged no weighty objections against the adop- 

1 Wood y. Guarantee Trust Co. 128 U. S. 416. 

2 Parker, petitioner 181 U. S. 221. 
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tion of the principle in private corporations, for if such an 
exigency exists as would demand the exercise of so extraor- 
dinary a power, the mortgagee Would realize nothing, or com- 
paratively nothing, as the matter stood, hence his interests 
instead of being destroyed, would be improved, and other 
interests would be secured. Perhaps such a case would 
never arise, for the consent of a mortgagee or his subsequent 
ratification could be obtained, if he fully realized the situ- 
ation,' and was not prejudiced against any other interested 
party. 

It has been said that a court should pay its own debts. It 
ought to, undoubtedly, but can a court give to its obligee a 
right in property to which it has no title, and make such 
right paramount to one already placed upon the property by 
its legal owner, except it be for the two reasons above as- 
signed? It should be remembered that there are cases in 
which the mortgagee is not in a position to raise any question 
as to priority, as where he is precluded (some courts say 
estopped) for one reason or another, or is guilty of laches. 

A solution of the railroad problem was ventured in the last 
number of the American Law Review l The editor says: " We 
have half a notion that the best way to deal with this ques- 
tion would be for congress to clothe the Interstate Com- 
merce Commission with judicial powers, constituting it a 
sort of Railway Court of Bankruptcy under such safeguards 
as should maintain on the one hand, the right of the public 
to have the insolvent railroad safely operated, and such as 
fehould, on the other hand, conserve as far as- possible, the 
rights of creditors according to their respective priorities" 
I think the law is sound that a court of equity can issue the 
certificates taking a prior lien in cases involving railroads 
and water works companies, even against the consent of, but 
not without notice to, prior mortgagees. It is possible that 
in extreme cases notice might be dispensed with, though I 
should be opposed to such an exercise of the power. 

As to deciding the question when it arises in private cor- 
porations, there seems on principle to be no doubt that 

iVol. p. 260. 
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courts are not justified in displacing prior vested interests. ' 
All the cogent reasons that give support to the doctrine as 
applicable to railroads are inapplicable in private corpora- 
tions. There is no implied contract that can possibly favor a 
subsequent creditor. There are no public rights to be con- 
sidered. It reduces itself to the question, Can a court im- 
pair the obligation of a contract? It has been well said by 
Mr. Charles Fiske Beach, 1 " What the state cannot do and 
what the Federal government must not do, a court of chan- 
cery ought to hesitate to do." Though the extent of power 
of a court of chancery is almost limitless, it should not, when 
only private interests are to be considered, alter the maxim 
of both law and equity: " Qui prior est tempore, potior est 
jure." 

Arthur C. Trumbo. 

1 A contract of mortgage is a vested interest. Ex parte Pollard 40 
Ala. 88. 

2 8 Law Quart. Rev. 489, cf. Jones on Ry. Securities §589. 



ADMISSIBILITY OF TELEPHONE COMHUNICATIONS 
IN EVIDENCE. 

In this restless, seething age of progress, when every dec- 
ade brings into existence new inventions and discoveries 
which quicken the pulse of commerce, and enlarge the civili- 
zation of man, was born the telephone. Since the beginning 
of time, nothing has done more toward humanizing the 
world than the electric spark, which, flashing around the 
globe, penetrates to the farthest lands, over hill and dale, 
through the dense forest, and across the vast expanse of 
prairie, under the seas to distant shores. Such has been the 
remarkable discovery to which the nineteenth century has 
given birth. Upon considering that without the telegraph, it 
would be practically almost impossible to operate railroads, 
the allusions made to the potency of electricity in developing 
and civilizing the world, will be readily understood. 

Thus far the genius of man has been able to employ this 
wonderful force in only a limited degree. Knowing how re- 
cent is the introduction of the electric telegraphs, motors, 
lights and telephones, we ask ourselves whether we are not 
at the beginning of an era that shall teem with electric life, 
and dispel many of the perplexing questions that now puzzle 
the legal mind. We can now transmit power, light, heat and 
sound, by means of the electric spark. It would scarcely be 
surprising if this force should become still more subservient 
to mankind, by reproducing the images of persons who are at 
a distance from each other. Should this last result ever be 
attained, all necessity for controversy on the matter of evi- 
dence by telephone— whether communications are admissible 
or not — would cease, as the proof would accompany every 
conversation. 

Whence came the telephone? And what is the telephone? 
— are qusstions that intensely interested not only the ordinary 
man but also the man of science, but a few years ago, and 
still continue to awaken careful thought and scientific re- 
search. "The term 'telephony' was first used in a lecture 
given by Philip Keis in Frankfurt, Germany, in 1861, and is 
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defined as the art of reproducing sounds at distances from 
their 89urces." (23 Ency. Brit. 127). Since then the possi- 
bility of transmitting the voice by means of the telephone 
has become a reality. 

In a very able opinion in Hockett v. State, 105 Ind. 250, 
Niblack, C. J., defines a telephone in following language: 
" In a general sense, the name ' telephone 9 applies to any in- 
strument or apparatus which transmits sounds beyond the 
limits of ordinary audibility. * * * But*since the recent 
discoveries in telephony, the name is technically and prima- 
rily restricted to an instrument or device which transmits 
sounds by means of electricity and wires. *. * * In a 
secondary sense, however, being the sense in which it is 
most commonly understood, the word ' telephone ' constitutes 
a generic term, having reference generally to the art of tele- 
phony as an institution,' but more particularly to the appara- 
tus as an entirety, ordinarily used in the transmission, as 
well as in the reception of telephonic messages. * * * No 
other known device can supply the* extraordinary facilities 
which it affords It may therefore be regarded, when rela- 
tively considered as an indispensable instrument of com- 
merce." 

Like all new inventions and discoveries, — especially such 
as are surrounded by the impenetrable veil of the infinite, — 
which awe the mind of man, it is o^y after years of use and 
technical analysis that the telephone has taken its place 
among the moving forces of the present day. The mysteri- 
ousness of the electric fluid, its comprehension in name only, 
are admitted by the profoundest savants: how can the popu- 
lar mind do more than attempt to .designate its true place in 
science? 

There has been no exception to the universal fate of all 
that is new and unexplainable in the history of the telephone, 
and when it makes its appearance in courts of la^, it requires 
the most familiar acquaintance with abstract as well as con- 
crete propositions. 

The common law has had many difficult problems to solve, 
in the many years that have elapsed since our ancestors first 
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applied its principles Jo their limited requirements, but at all 
times and on all occasions it was found adequate. " Once 
more its flexibility has been put to the test; once more it has 
answered new questions, as to a new instrument of commerce, 
the telephone." XXVIII Cent. L. J., 357. 

It is accepted that the telephone belongs to the genus 
" telegraph," not only from the similarity of their electrical 
principles, but especially from their similar relations to the 
public. * * * In short, while technically the telephone 
refers to an instrument which transmits the voice of the 
speaker, it is so closely related to the telegraph, that the stat- 
utes will* in the absence of special controlling conditions, 
extend the law of telegraphy to include telephones." 4 Yale 
Law Journal. 223; Bell Tel Co. v. Com., 3 Atl., 825; 53 N. 
J. L., 341; 53 Ala., 211. 

But while some legal questions pertaining to the telephone 
have been decided, others remain to puzzle and perplex the 
courts when they make their appearance for adjudication. 
Such questions have always arisen whenever telephone com- 
munications were presented in evidence. 

The underlying principle of authentication has been a 
severe stumbling block in reconciling the admissions of such 
conversations with the well established rules of evidence. 
But the courts generally have surmounted the difficulty by 
reasoning from analogy, or taking judicial notice of the posi- 
tion of the telephone in modern intercourse. 

It is less than twenty years since the first telephone was 
applied to commercial use. " In January, 1878, a telephone 
exchange connection, substantially as it exists to day, was 
simultaneously offered to the public in New Haven and Al- 
bany," (18 Am. Jour. Soc. Science, 163) and it is little more 
than ten years since the first opinion was rendered as to the 
admissibility in evidence of a telephone communication. 
(Sullivan v. Kuykendall, 82 Ky., 483, Jan., 1885). It will, 
therefore, be readily understood, that while it is possible to 
collect most of the cases falling under this branch of the law, 
it is not possible to state that apy rulings have been laid 
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down, or precedents established, that will govern in all cases 
that may arise. 

In analyzing the opinions which are of record and the rea- 
sons which prompted their promulgation, it is well to separate 
the cases into classes, that we may better perceive the applica- 
tion of laws governing and deciding them. A natural ar- 
rangement, according to the difficulty of solution, would be 
as follows: 

I. Gases where speakers recognize each other's voices. 

II. Cases where one speaker calls up a telephone by num- 
ber and receives a reply, but does not recognize voice of re- 
spondent. 

III. Cases where a communication is conducted with the 
assistance of a mediator. 

Under the last division falls the case of Sullivan ei ah v. 
Kvykendall) 82 Ky., 483, which is the earliest American case, 
and one which occupied the consideration of the court to a 
large degree. There were no precedents to guide the judges, 
and their conclusions are based upon analogy tempered with 
the necessities of the growing business requirements of the 
age. It will be profitable to outline and discuss this case 
more fully than some others, as it involves the most compli- 
cated phase of the problem. 

The appellee went to a central telephone office, wishing to 
communicate with appellant in another town. Not being 
familiar with the use of the telephone, he directed the opera- 
tor to talk for him. After it was ascertained from the ope- 
rator at called station that appellant was at the 'phone, a 
conversation ensued between appellant, who used the wire 
himself, and the operator, who spoke for appellee, repeating 
to appellee (and others present), what came over the wire 
from appellant. At the trial the appellant admitted having 
had a conversation over the telephone, but his statement of 
the conversation differed widely from that of the appellee. 
It was held that though the operator could not remember the 
conversation, it was competent for appellee to prove by him- 
self and others present, what the operator had reported to him 
as coming from appellant, on the ground that he made the 
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operator, who spoke for appellee, his agent to repeat the con- 
versation over the telephone to appellee. Holt, J., in an elab- 
orate opinion, touches upon the various problems which ob- 
scure the competency of the evidence. First he speaks of the 
hearsay rule, and after determining that the evidence of the 
operator himself would have been undoubtedly competent, 
he removes the cloud of inadmissiblity from the evidence of 
appellee and others, to whom operator reported the conversa- 
tion, by comparing the situation with that in the case of an 
interpreter; to quote the language of the court: " In the use 
of telephone, parties talk with each other as if face to face. 
* * * By inventive means they are brought together for 
the transaction of business. It is a well settled rule, that 
where one through an interpreter makes statements to another, 
the interpreter's statement made at the time, of what was so 
said, is competent evidence against the party. The interpre- 
ter need not be called to prove it, but the interpreter's state- 
ment, made at the time, may be proved by third persons who 
were present and heard it." 

In this connection it may be in place to show the rulings 
of courts on the subject of interpreters. In the old English 
case of Fabrigas v. Mostyn, 20 Howell's St. Trials 123, 
where an interpreter had been employed to communicate cer- 
tain proposals and receive the answers of the other party, the 
question was, whether the words of the interpreter could be 
given in evidence by a witness, or whether the interpreter 
himself ought to be called, as the witness neither understood 
the question put to the party, nor the answer made by him; 
and it was held by Gould, J., that the evidence of the witness 
was clearly admissible. In such case the interpreter is the 
accredited agent of the party, acting within the scope of his 
authority in the execution of his agency. See also Common- 
wealth v. Vose, 157 Mass. 394; Camerlin v. Palmer Co., 10 
Allen, 539; Shearer v. Harber, 36 Ind., 536. 

To return to Sullivan v. Kuykendall: The court, after 
drawing the analogy between an interpreter and a telephone 
operator, decide the point on the ground of agency, arriving 
at the conclusion by the following reasoning: " When one is 
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using the telephone, if he knows that he is talking to the 
operator, he also knows that he is making him his agent to 
repeat what he is saying to another party; and in such a case, 
certainly, the statements of the operator are competent, being 
the declarations of the agent, made during the progress of 
the transaction. If he is ignorant whether he is talking with 
the person with whom he wishes to communicate, or with the 
operator, or even with any third party, yet he does it with the 
expectation and intention on his part, that in case he is not 
talking with the one for whom the information is intended, 
that it will be communicated to that person; and he thereby 
makes the person receiving it his agent to communicate what 
he may have said." Judge Pryor, in an ably prepared dis- 
senting opinion, vigorously attacks the conclusion of the ma- 
jority of the court, declaring that there is no analogy between 
the sphere of an interpreter acting in the presence of the 
parties, and a telephone operator acting between persons 
miles apart; that such testimony is purely hearsay, and ought 
to be excluded. This decision attracted the attention of 
members of the bar far and wide on account of the vista of 
unexplored thought that it presented. 

Strange to say, though the telephone had be*m extended in all 
directions, so that it became almost indispensable in the con- 
duct of affairs in the commercial world, telephone litigation had 
not kept pace with the importance attained by this astonish- 
ing means of communication. It is nearly two years after 
the Kentucky case before the courts are again confronted 
with a problem to be determined largely by the admission in 
evidence of a telephonic conversation, this time in Missouri, 
in the case of Globe Printing Co. v. Stahl, 23 Mo. App. 451. 
An employ^ of plaintiff testified that the defendant had two 
numbers in the telephone directory, one being his office, the 
other his warerooms; that he, the witness, was connected 
with one of the numbers, but could not remember which, but 
that he was sure it was one of them; that there was an an- 
swer from the defendant's number to the telephone call; that 
the witness did not know whose voice it was; that he did not 
know defendant's voice, and did not know defendant; that he 
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asked through telephone if that was Stahl (the defendant), 
and the answer was "Yes." Then a conversation ensued, 
which the court admitted in evidence, holding that it could* 
judicially notice the invention of the telephone, and its adop- 
tion as a commercial instrument and its use in telephone ex- 
changes, and that a person answering to the name of the sub- 
scriber, upon his proper number being called up, must be 
considered prima facie the person to whose name he replies. 
To arrive at above result, the court reasoned by analogy, and 
discussed, among others, the following cases: Howard v. HoU 
brook, 9 Bosw. 237, 243; Harrington v. Fry,l Ryan & M. 90; 
Greenshield v. Crawford, 9 M. & W. 314. 

" All these decisions proceed upon the principle, that those 
evidentiary matters upon which men are compelled to act in 
the ordinary affairs of life and in the usual transactions of 
business, ought to be allowed to go to the jury in cases where 
they become material to the issues on trial." 

Davis v. Walter & Son, 10 Iowa, 465. This case, 
while it involved a telephone conversation, did not touch 
upon the point of competency. The Circuit Court, against 
the defendants 9 objection, permitted plaintiff to introduce 
evidence of a conversation had with one of the parties 
through the telephone. No objection is made which raises 
the question whether a conversation held in that manner is 
competent, the same as conversations where the parties are 
together, or conversations without the aid of the telephone. 
It need not, therefore, be considered. But the objection 
urged by defendants is based solely upon the ground, that it 
was not shown that the persons alleged to be one of the de- 
fendants who had the conversation, was in fact one of them. 
This latter fact, however, appears sufficiently by the testi- 
mony of another of the defendants, and the court ruled it was 
not to be excluded. 

In Reed v. The Bur. Ced. Bap. & N. By. Co., 72 Iowa, 
166, the plaintiff was a brakeman on defendant's road. He 
brought this action to recover damages for personal injuries, 
caused by the alleged negligence of defendant company. It 
appeared from the evidence of a switchman, that while mak- 
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ing up the train at Cedar Rapids, he discovered the car to be out 
of repair, stepped into a switch shanty in the R. R. yards in 
which there was a telephone, used for the purpose of commu- 
nicating with the general office and shops, called the 
general office, and stated to some one who answered his call, 
that the car was in bad order, and received the reply: " If she 
will hold together send her off." Held, in the absence of evi- 
dence to the contrary, that it must be presumed that the 
communication was made to and answered by some one hav- 
ing authority to give directions as to the matter inquired 
about, and that evidence of such communication was properly 
admitted against defendant in an action based on a personal 
injury caused by the defective car. Seevers, J., dissenting. 

Practically the same ruling w*as laid down in R. i*. & P. 
Ry. Co. v. Potter, 36 111. App., 590, decided two years later. 
In an action brought to recover damages suffered through the 
death of hogs, occasioned by the negligent failure of the car- 
rier to deliver the same within a reasonable time, the court 
held, that the answer of the railroad telegraph office to a tel- 
ephone inquiry as to their arrival, was admissable, as show- 
ing prima facie that said answer came from a servant of the 
company, and declined to interfere with judgment for plain- 
tiff. 

But the decisions do not run along smoothly and all in the 
same way, as we see from Oberman Breufg Co. v. Adams et 
al. t 35 111. App., 540. In an action for price of goods, one of 
the plaintiffs below was permitted to testify that he called up 
defendants' office upon the telephone, and received an affirm- 
ative answer to an inquiry as to whether a certain person was 
authorized to buy for defendant. The witness did not recog- 
nize the voice, and did not know with whom he had commu- 
nicated. Held, that the admission of such testimony was 
error, there being no proof that the person who made the an- 
swer had any right to act for defendant. 

The decisions delivered up to this time, as we have seen, 
were all grounded upon the theory of presumption, or upon 
the fact that the identity of the person conversing was 
shown by other evidence. But the resistless, progressive 



ADMISSIBILITY OF TELEPHONE COMMUNICATIONS 313 

spirit seems to have invaded the courts, and the rules of evi- 
dence are broadened and relaxed as necessity and the de- 
mands of the age require. 

Quite an innovation was permitted when the case of Peo- 
ple v. Ward, 3 N. Y. Crim., 483-511, was tried. A witness 
was allowed to testify as to what defendant said to him in a 
conversation over a telephone line, a fact which was essential 
in proving the crime. Another witness who stood about 
six inches from the telephone was allowed to testify as to the 
conversation, both witnesses testifying that they had personal 
conversations over the line with Ward and at the time in 
question recognized his voice. 

The London Law Times (76, p. 19), prior to the Ward 
trial, in commenting upon a case where a witness was allowed 
to testify that he recognized the voice of the prisoner, and 
that a certain conversation took place, said: "A conversation 
through a telephone is go different from a conversation face 
to face, that it appears to us doubtful whether it can be al- 
lowed to stand on the same footing for the purpose of evi- 
dence. One may imitate another's voice well enough at least 
to deceive the hearer through a telephone. There should be 
some further evidence of identity of the speaker." The Al- 
bany Law Journal, 28, p. 422, assenting says: " Vox et prae- 
terea nihil is very unsafe evidence." 

" But it does not appear that there was any further evidence 
of identity in the Ward case than the recognition of the pris- 
oner's voice. That is giving quite a loophole for wrong.'' 
Cent L. Jour., 28, p. 361. 

The ruling in the Ward case has, however, been followed 
in Stepp v. The State, 31 Tex. Crim. 351, where almost the 
same conditions presented themselves. 

Another case decided about this time: Missouri Pae. Ry, 
Co. v. Heidenheimer, 82 Tex. 201. Witness testifying that a 
conversation was held ^through telephone with a person in 
appellants's office, that he recognized the voice of party re- 
plying as one with whom he had transacted business in ap- 
pellant's office, but did not remember or know his name, and 
that he was accustomed to transact business with appellant's 
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office by telephone, the court affirmed ruling of the court be- 
low in admitting evidence, holding that the inability of witness 
to give the name of the person would bear rather upon the 
question of the weight than the admissibility of the evi- 
dence. 

Wolfe v. Mo. Pae. By. Co., 97 Mo. 473-481. (118. W. 49) 
is one of the landmark cases, one that stands out in bold re- 
lief, and has been often cited and much commented upon. 
The facts of the case relating to the telephone were, that the 
witness called up the plaintiff's office through the central of- 
fice, but could not identify the voice of the person answering 
as the voice of the plaintiff. The court said inter alia: 
" The courts of justice do not ignore the great improvements 
in the means of intercommunication which the telephone has 
ipade. Its nature, operation, and ordinary uses are facts of 
general scientific knowledge, of which the courts will take judi- 
cial notice as part of public contemporary history. When a 
person places himself in connection with the telephone system 
through an instrument in his office, he thereby invites commu- 
nication in relation to his business through that channel. * * * 
The fact that the voice at the telephone was not identified does 
not render the conversation inadmissible." It seems as though 
the general view entertained regarding this decision at the 
time it was made, was that it was too sweeping in character 
and might become too far reaching in its effect. It certainly 
leaves no vestige of the fundamental principle of authentica- 
tion, and if the safeguards that surround the administration 
of justice be removed, a failure of justice in many instances 
must be the result. 

A more conservative thought pervades the conclusions ar- 
rived at in two recently decided New York cases, Murphy v. 
Jack, and People v. McKane which postdate the last preceding 
opinion by about six years. It is distinctly laid down that 
unless the voice is recognized, their must be other proof of 
the party's identity before evidence will be admitted. 

The case of Murphy v. Jacfc, 142 N. Y. 215, (36 N. E. 882) 
presented a very interesting point. The question arose as to 
the sufficiency of an affidavit authorizing an attachment. It 
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was held by the Court of Appeals, that since it is possible to 
recognize a person's voice at the other end of a telephone, 
an affidavit based upon such a conversation is admissible, and 
is sufficient to justify the court in acting upon such an affi- 
davit, if it be made to appear that the deponent was ac- 
quainted with the person at the other end of the telephone 
and recognized his voice, or if it appeared in some satisfac- 
tory way that he knew it was that person who was speaking 
to him; but in the absence of such identification, such an af- 
fidavit is inadmissible. 30 Canada Law Jour. 306. 

In People v. McKane, 143 N. Y. 474 (38 N. E. 950) a wit- 
ness for the people testified to declarations made to him by 
defendant in a conversation through the telephone. At 
the time the witness did not know defendant, or recognize 
his voice. The witness further testified that he heard an af- 
fidavit made by defendant read in his presence, in which he 
stated he had the conversation by telephone testified to, giving, 
however, a different version of it. This affidavit was intro- 
duced in evidence by defendant, who also testified as to the 
conversation. Held, that while the testimony as to the con- 
versation was inadmissible when given, the objection was 
cured by what subsequently appeared. 

The case of Wilson v. Coleman et al, 81 Ga., 297, was dis- 
posed of by the court in short order. In an action for non- 
delivery of oats, one of the plaintiffs was allowed against ex- 
ception, to testify as to a demand made by his clerk, through 
the telephone, on defendant for the oats, and the reply as re- 
peated to him by the clerk; held, this was merely hearsay, 
and court below erred in admitting same. We have our 
doubts whether the same point would be decided today in 
the same court in the same way. 

Morrel v. The Koerner L. Co., 51 Mo. App. 592. The de- 
fendant complained of the action of court in not allowing 
him to prove a conversation had with plaintiff through means 
of a telephone. The court sustained the ruling of court be- 
low, as the conversation was totally irrelevant on other 
grounds, and the question of admissibility, owing to its being 
a telephone communication, was not raised, though from 
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tenor of the case it undoubtedly would have been admitted, 
had it proved what it purported to prove. 

The courts of Nebraska have furnished three important opin- 
ions on the telephone question: 17 Neb. 126, 35 Neb. 7 and 44 
Neb. 234. They have been given wide publicity, owing to the 
avidity with which modern thought turns to anything affect- 
ing existing conditions. The case first cited we will not 
discuss, as it deals with another phase of telephone law; but 
Oskamp v. Gadsen, 35 Neb. 7 (52 N. W. Rep. 718) is enti- 
tled to more than a cursory glance. The defendant called at 
the public telephone station at Schuyler, and asked the ope- 
rator to request the plaintiff to step to the telephone in their 
place of business in Omaha, as he desired to converse with 
them. H., one of the plaintiffs, answered the call, but owing 
to conditions of atmosphere, the parties were unable to com- 
municate directly with each other. The telephone operator 
at Fremont, an intermediate station, proposed to and did 
transmit defendant's message to plaintiffs, and she also re- 
peated to them (defendants) answers made by plaintiff. In 
an action for breach of contract, it was held that the conver- 
sation was admissible in evidence, and that it was competent 
for the defendant to state the contents of plaintiff's answer to 
his message, as repeated by the operator at Fremont at the 
time it came over the wire. The court ruled the point on 
agency, holding that the operator was the agent of both par- 
ties, and after reviewing the rules governing the admission of 
evidence of interpreters, says this evidence is admissible for 
stronger reasons, owing to the fact that while parties relying 
upon interpreters are unable to know what the other is saying, 
in this case each party could hear his message repeated by the 
operator and knew if it was correctly repeated. The opinion 
harmonizes with the conclusions drawn in Sullivan v. Kuyken- 
doll, as we remember, a much earlier, but quite analogous 
case. 

The third Nebraska case, and also the latest decision that 
we have been able to collect on the question of admission of 
telephone communications in evidence, is that of Nebraska 
Natl. Bank v. Burke et al, 44 Neb. 234. Briefly stated, the 
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facts are: Appellee in Omaha called up appellant bank at 
Beatrice, and had a conversation by telephone in reference 
to some drafts that were drawn through the bank on them. 
The appellee did not in person carry on the conversation, but 
this was done by another party, who, at the telephone, as the 
conversation progressed, reported the same to him (appellee). 
On the ground that the testimony of appellee was but hear- 
say, there was a motion to exclude' it. This was not passed 
on until after there had been evidence presented showing 
that appellee had had a personal interview (in presence of a 
witness who corroborated the testimony) subsequently to the 
date of telephonic communication with the cashier of appel- 
lant bank, during which, said cashier admitted having had 
substantially the conversation, at the time above indicated, 
with some one representing appellee. Such being the condi- 
tion of the proofs at the time, the motion to exclude was 
overruled, and ruling was approved by Supreme Court. 

There only remains the case of Banning v. Banning, 80 Cal. 
271 to be mentioned, which presents a highly interesting and 
very important possibility of the use of the telephone. This 
case stands alone, no other rulings having been rendered in a 
like or similar situation. An acknowledgment of a deed 
was sought to be avoided, on the ground that when notary 
took such acknowledgment, affiant was three miles away, and 
communicated with notary by telephone only. But the court 
disposed of the question as follows: As there was no fraud 
or deception practiced to induce the signature, the acknowl- 
edgment could not be impeached. 

For articles relating to affidavits by telephone, we refer to 
26 Albany L. Jour. 326-342; 28 Cent L. Jour. 361-362; 8 
Nafl Corp. Rep. 173. 

Many questions will arise, equally important, which still re- 
main for the courts to pass upon. " In the administration of 
the business of corporations and their boards, the question 
has arisen when a meeting is attempted and a quorum is not 
present, can it be ' counted ' by calling up the necessary ab- 
sentee on the telephone? Practically acquiescence will often 
silence any question as to the effect of so doing. But the 
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legal question remains, and will doubtless be the subject of 
frequent professional advice, and perhaps of some litigation." 
The foregoing, in an article in 2 University Law Review 31, 
is followed by a very clear analysis of what constitutes " in 
the presence of " attesting witnesses, as construed by courts 
to meet all the exigencies that have arisen both in England 
and America under the statutes governing Wills. This ques- 
tion has been thoroughly discussed by James Schouler, 26 Am. 
Law Rev. 857. If the courts will treat the problem of " pres- 
ence by telephone " in a similar manner that they have " in 
presence of attesting witnesses," we will have to conclude that 
" presence by telephone" is one of the future possibilities. 
Up to the present writing, however, we apprehend that as to 
the telephone, distinction between presence and assent will 
be generally accepted as sound. If presence be required, the 
telephone cannot (as yet) give it. Where only assent is re- 
quired, the telephone can give it, if oral assent is sufficient. 

After examining a majority of all the cases bearing upon 
the subject up to the present writing, we find that the status of 
the law governing the admission of communications over the 
telephone wire in evidence remains very problematical. One 
fact discernable in every opinion pronounced by the various 
courts, is, that they have universally tried to apply ancient 
rules to modern requirements, without doing violence to ac- 
cepted doctrines, and when the circumstances were such as to 
raise the question of permissibility of the evidence, the 
scale usually turned in favor of a liberal interpretation and 
application of principles, so as to conform with the invention 
that caused this necessary relaxation in the firmly established 
rules of this ancient science. But however ready courts may 
be to take judicial notice of facts concerning the telephone, 
there remains ever present that strong undercurrent of neces- 
sity of authentication, which has so become an actual part of 
the law, that we have no fears of any innovations which may 
be permitted. 

It would be impossible to state any precedents that would 
be strictly observed, as we have decisions from but nine 
states, and among them are some from courts whose influence 
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is not far-reaching. When the Federal Courts have spoken, 
it will be time enough to formulate some rules that should 
govern. Until then state courts will continue to decide each 
case as it comes up on its individual merits, and permit such 
evidence to go to juries as will best promote the cause of jus- 
tice, relying upon the blind goddess to reconcile some of the 
modern apparent incongruities with the time honored pre- 
cepts of the common law. 

Charles S. Schoenmank. 
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EDITORIAL AND COMMENT. 

HARRIMAN ON CONTRACTS, published in the Stu- 
dents' Series, by Little, Brown & Co., is now before the 
public. Those who have been with Prof. Harriman in the lect- 
ure room know him to be capable of writing a most valuable 
treatise on the subject of Contracts, and one which will be a 
real addition to the existing textbooks on this very impor- 
tant branch of the law. The author's experience as an in- 
structor has given him a thorough knowledge of the needs of 
students, which is indespensable to a writer of any work for 
students. 

We can assure future classes of this and other law schools 
that their work in the lecture room and in the study of cases 
will be much facilitated and simplified by the attentive Study 
of Prof. Harriman's book. 

♦ *♦ 

PRACTICE— Ma8teb in Chancery— Many cases are lost 
through ignorance of the rules governing practice before a 
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master, and it is a subject not well understood by the mass of 
the bar. It has been involved in some recent Illinois cases, 
and a good discussion of the subject may be found in the case 
of McMannomy v. Walker, decided March 31, 1896, by the 
First District Appellate Court. In this case Judge Gary 
states many of the rules governing the master, and also the 
court on the coming in of the master's report. Every student 
intending to practice law in Illinois should carefully read 
this case. 

»*♦ 

WILLS — Attestation. — A very interesting question in the 
law of wills, and one which has not been considered by the 
Supreme Court of Illinois, is whether the name of one wit- 
ness to a will, who either cannot write or is temporarily in- 
capaciated from so doing, can be signed by another. There 
is much conflict of authority on this point, the latest decision 
being by the South Carolina Supreme Court, in re Craw- 
foi(Ps Will, 24 S. E. 69. The validity of the attestation was 
upheld and the will admitted to probate. While this deci- 
sion is, perhaps, sustained by the weight of the few authorities 
there are on the subject, it is a ruling that is certainly open 
to question. 

The object of the attestation is to prove the execution of 
the will by the testator. It is often necessary to do this by 
proving the handwriting of the witness, and when this is the 
vase, the attestation can be of little, if any, value for the pur- 
pose for which the statute requires it. To allow such proof 
of attestation would obviously open the door to fraud as much 
as to admit unattested wills to probate. Furthermore, there 
is no necessity for allowing attestation in this form. While 
it is necessary to allow the testator's name to be signed by 
another, in order that everyone may make a will, the same 
reason does not apply to a witness. It is always possible to 
secure witnesses who can write, and the inconvenience in so 
doing in some particular cases, is not to be compared with 
the danger incident to the practice sustained by the South 
Carolina court. 
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CONSTITUTIONAL LAW.— Class Legislation.— The 
constitutionality of a statute prohibiting the opening of bar- 
ber shops on Sunday has been before the highest courts of 
two states, New York and Illinois, during the past month. 
Although the New York law contained the additional dis- 
criminating feature of permitting the barber shops in two 
cities to be open until one o'clock on Sunday, the Court of 
Appeals held it constitutional, Judges Gray, Bartlett and 
Haight dissenting. See People v. Havnor, decided April 14, 
1896. The Illinois Supreme Court, in Eden v. People, May 
13, 1896, held it unconstitutional, Justice Wilkin, dissenting. 

The Illinois decision, following the reasoning in Ritchie v. 
People, 155 111., 98, and previous cases, says that the barber 
alone, among laboring people, is restrained from pursuing his 
occupation on Sunday; that his labor may be the only prop- 
erty that he possesses; and that the effect of this law is to 
deprive him of a portion of it without due process of law. It 
is also said that " the act is not calculated to promote the 
health, comfort, safety and welfare of society, and hence can- 
not be regarded as an exercise of the police power of the 
State." 

The New York court held that the act in question had 
a reasonable connection with the welfare of the people and 
consequently was a proper exercise of the police power of 
the legislature; that even when- such a measure apparently 
interfered with the use of property, by restricting the prose- 
cution of a lawful pursuit, it was not a taking of property, of 
an encroachment upon liberty, because the preservation of 
order, and the promotion of the general welfare, necessarily 
involved some sacrifice of natural rights. This reasoning 
and the resulting decision certainly accords with the weight 
of authority and with the spirit of the decisions in the 
United States Supreme Court, which marks the widest 
boundaries to the powers of the legislative branch, and re- 
fuses to interfere except when, by no reasonable intendment, 
can the act in question have reference to the pretended 
object. 

The Illinois decision logically follows from the previous 
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decisions and indicates the narrow limits prescribed by the 
judiciary to the police powers of the legislature. The law 
under consideration in this case was not class legislation in a 
legal sense, as it did not discriminate between persons en- 
gaged in the same or competitive lines of business* As is 
said in Cooley on Constitutional Limitations, 6th Ed., p. 481: 
" If the laws be otherwise unobjectionable, all that can be re- 
quired in these cases is, that they be general in their applica- 
tion to the class or locality to which they apply; and they 
are then public in character, and of their propriety and pol- 
icy the legislature must judge." 



CORPORATIONS. -Citizenship.— In the case of Rail- 
way Co. v. Whitton, 13 Wall., 270, it was held that a corpora- 
tion, incorporated under the laws of two states was a citizen 
of either state where the suit was brought, and that a coi- 
poration incorporated in Illinois and Wisconsin could be 
sued in the United States Courts in Wisconsin by a citizen 
of Illinois. In the lauguage of Justice Field, this is be- 
cause, "In Wisconsin the laws of Illinois have no operation. 
The defendant is a corporation, and as such a citizen of Wis- 
consin by the laws of that state. It is not there a corpora- 
tion or a citizen of any other state. Being there sued, it can 
only be brought into court as a citizen of that state, whatever 
its status or citizenship may be elsewhere." This ruling was 
followed in Memphis, etc. R. JR. Co. v. Alabama, 107 U. fc\ 
581. 

The case of St Louis dt S. F. Ry. Co. v. James, 161 U. S. 545, 
presented the question as to whether a corporation of Mis- 
souri, by filing a certified copy of its articles of incorpora- 
tion under the laws of Missouri, with the Secretary of State 
of Arkansas, and continuing to operate its railroad through 
that state, became a citizen of Arkansas. The statute pro- 
vided that foreign railroad corporations, by so doing, should 
become corporations of Arkansas, and the question was 
whether it became a citizen within the meaning of the 
constitution and laws relating to diverse citizenship. It was 
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held that it did not, the court saying, " We are unwilling to 
sanction such an extension of a doctrine which, as hereto- 
fore established, went to the very verge of judicial power. 
* * * It should be 1 observed that in the present case, the 
corporation defendant was not incorporated as such by the 
state of Arkansas. The legislation of that state was profes- 
sedly dealing with the railroad corporations of other states." 
In answer to the argument that the language of the statute 
made the foreign corporation a corporation of Arkansas, the 
court said, " We cannot concede that it availed to create an 
Arkansas corporation out of a foreign, corporation in such a 
sense as to make it a citizen of Arkansas within the meaning 
of the .Federal Constitution so as to subject it as such to a 
suit by a citizen of the state of its origin. In order to bring 
such an artificial body as a corporation within the spirit and 
letter of that constitution, as construed by the decisions of 
this court, it would be necessary to create it out of natural 
persons, whose citizenship of the state creating it could be 
imputed to the corporation itself .*' 

Where a state creates a corporation, even though the in- 
corporators may have organized a corporation in another state 
under the same name, it is obvious that a new corporation 
is created, which, so far as the state is concerned, has no rela- 
tion to the corporation before existing in another state. 
Also where an existing corporation is recognized by another 
stale, the language of the statute may be such that it is not 
recognized as a corporation of any other state, but only as a 
domestic corporation. But where it is adopted as a corpora- 
tion of another state, the result seems to follow, that, by so 
adopting it, there is also adopted the conclusive presumption 
of law that its corporators are citizens of the state of its cre- 
ation. 



RECENT DECISIONS. 

Attorney — Disbarment — After an attorney has been disbarred, the judg- 
ment remaining unreversed, he cannot apply, as in the first instance, for 
admission. His remedy, in such case, is to apply to the court in which he 
was disbarred, to be reinstated, which may be done on a proper showing 
of reformation, or for other satisfactory reasons arising after the disbar- 
ment. In re King, 48 N. £. 686, (Ohio). 

Bill of Interpleader — Sufficiency. — In the case of a bill in the nature of a 
bill of interpleader, which states substantial ground of equitable jurisdic- 
tion other than the mere fact that there are conflicting claims set up to a 
fund in complainant's lands, it is not necessary to allege in the bill, or to 
assert by affidavit, that the complainant is indifferent between the con- 
testing parties, and does not collide with either. VanWinkU v. Owen, 84 
Atl. 400, (N. J.). 

Bills of Lading. — A Bank to which a bill of lading is forwarded, with a 
time draft attached for collection, without special instructions, must sur- 
render the bill of lading to the drawee upon his acceptance of the draft, 
and is not bound to retain it, as the inference is that the transaction is a 
sale on credit, and that the bill of lading is a security for an acceptance, 
and not for payment of the draft. Commercial Bank v. C. St. P. db K. C. 
Ry. Co., 160 111. 401. 

Chattel Mortgage — After acquired property.—-!. A vendor of chattels, 
who delivers the same, and takes a note with security for the price, has 
no equity in the nature of a vendor's lien as against the holder of a chat- 
tel mortgage previously given by the vendee, containing a clause covering 
after acquired property, which reaches the chattels in question. 

2. It is competent and proper for a court of equity, at the suit of a 
mortgagee of chattels, brought to establish his lien upon after acquired 
chattels, to add to a decree establishing such lien a remedy for compensa- 
tion for deterioration in the value of the chattels pending litigation, or 
for the value of such as have been removed and converted by the deleud- 
ant. Dunn v. Hastings, 84 Atl. 256, (N. J.). 

Constitutional Law. — An act of the State Legislature ohanging the pro- 
cedure of challenging veniremen, is not an ex post facto law, as to crimes 
committed before its passage. State v. Taylor, 85 8. W. 92, (Mo.). 

Corporations — Citizenship. — A corporation of one state, which, under a 
statute of another state, files its articles of incorporation with the Secre- 
tary of State of that other state, retains its citizenship in the state of its 
creation, and does not become a citizen of the second state so as to sue 
in that state in the United States courts on the ground of diverse citizen- 
ship. St. Louis db 8. F. By. Co. v. James, 161* U. S. 545. See Comment. 

Criminal Law. — Acts, otherwise criminal, done by a party against prop- 
erty at the instigation and by the encouragement of a detective, who acts in 
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pursuance of a plan previously arranged with the owner of the property 
do not constitute a crime. The owner of property and his agent may 
watt passively for a criminal to perpetrate an offence but most not aid, 
enoonrageor solicit him in order to punish him. Love v. People, 160 111. 
501. 

Evidence — Review on Appeal, — An erroneous charge, or improper com- 
ments therein on the character and weight of evidence, will be reviewed 
on appeal in a capital ease, if it appears that they may have prejudiced 
the accused, though no exception was taken thereto. People v. Barberi, 
48 N. E. 68ft, (N. Y.). 

Foreign Corporations— Stockholder's Liability — Enforcement. — An action 
by an individual creditor of a Kansas corporation cannot be maintained 
in Pennsylvania, against a resident thereof, to enforce his stockholder's 
liability where it appears that a receiver for the corporation was ap- 
pointed before the commencement of the action, at least, in the absence of 
a dcoision of the supreme court of Kansas that in such case the receiver is 
not the proper party to sue. Gushing v. Perot, 84 AtL 447, (Pa.). 

OmrnishmenL — A note in the hands of an agent for collection cannot be 
reached by garnishment of the agent. Wormaek v. Stoke*, 88 8. W. 82, 
(Tex.). 

Live Wires — Liability* — Where two wires, maintained concurrently by 
different parties, are so related to each other and so erected that one is 
likely to fall across the other, and produce destructive consequences, and 
this danger is within the common knowledge of both parties, it is the 
common duty of both to abate the dangerous condition; and, failing to 
do so, both are liable for resultant accidents. McKay et al. v. Southern 
Bell Telephone db Telegraph Co. et al„ 19 So. 695 (Ala.). 

Mortgages — Reformation.— If there was no contract, express or implied, 
that a mortgage should cover all the mortgagors real estate, the fact that 
each intended to include all such land in the mortgage, and believed it had 
been done, neither party having any knowledge of the intent or belief of 
the other, will not entitle either party to a reformation of the mortgage 
on the ground of mutual mistake. Citizens Nat. Bank v. Judy, 48 N. E. 
269, (Ind.). 

Negligence— Imputed. — The negligenoe of the driver of a vehicle in 
crossing a railroad track on the highway, cannot be imputed to one rid- 
ing with him as his guest, who had good reason to believe him to be a 
careful and competent driver, and was himself without personal fault. 
L.S.&M. S. By. Co. v. Boyta, 48 N. E. 667, (Ind.). 

Negotiable Instruments — Alteration. — The date borne by a promissory 
note is a material part thereof, and if the payee, without the knowledge 
or consent of the maker, alter its date after the note has been delivered 
to him, such act renders the instrument void, even in the hands of an 
innocent indorsee for value. Newman v. King, 48 N. E. 688, (Ohio). 
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Practice— Waiver of defect — An appellee, by filing a brief on the mer- 
its, after a motion to dismiss for defective service of process on appeal, 
waives the defect. Loucheim v. Seeley, 43 N. E. 646, (Ind.) 

Presumption of Death— Disappearance. — The legal presumption of 
death, arising from unexplained absence for seven years, does not admit 
of a conclusion that the person in question died before the end of snoh 
period, unless there is evidence that he was, at some particular date 
previous thereto, in contact with a specific peril. In re Mutual Benefit Co., 
34 Atl. 288, (Pa.). 

Statutes — Evidence to Impeach, — A bill properly enrolled and signed by 
the presiding officer of each of the two houses, and signed and approved 
by the governor, cannot be impeaohed by reference to the journals of 
either house to show that its mode of enactment was not in conformity 
to all constitutional requirements. Lafferty v. Huffman, 86 S. W. 28, 
(Ky.). 

Street Improvement — Petition. — Where an owner of property on a street 
unites with others in a petition for its improvement, stating therein the 
number of feet his property abuts on the street, that the council may be 
informed of the interest of the petitioners, he thereby represents to the 
council that he has the number of assessable feet stated in the petition ; 
and after the improvement has been ordered and the work done, he is 
estopped to say that he has a less number of feet subject to assessment. 
City of Cincinnati v. Man**, 48 N. E. 687, (Ohio). 

Suretie* — Security. — Where debtors so stipulate in their mortgage scour- 
ing their sureties, the mortgagees, if the obligations are not paid when 
due, may foreclose without first having paid the loss, and recover the to- 
tal probable loss. Ooff v. Hedgecock, 48 N. E. 644, (Ind.). 

Trial — Misconduct of Attorney* — To save an exception to alleged im- 
proper conduct of the proseouting attorney, defendant must invite and 
insist upon some action of the trial oourt with reference to the alleged 
misconduct, and base his exceptions on the court's ruling. Robb v. State, 
48 N. E. 642, (Ind.). 

Witnesses — Competency. — A witness who has been in the oourt room 
contrary to an order excluding witnesses, though punishable for contempt, 
may be permitted, in the discretion of the oourt, to be examined, not- 
withstanding his violation of the order. Bow v. People, 160 111. 488. 



BOOK REVIEWS. 

ComfXHTJAXM on TH> Law or Pbitatb Cobpobatiohs. By 8eymour D. 
Thompson, LL. D., San Francisco; Bancroft* Whitney Company. 
1896 and 1896. In six volumes, pp. cclii, 6886. 

It is seldom that oar law writers in recent years rise to the dignified po- 
sition of commentators. The rapid increase in our case law has made this 
the age of precedents, and to gather all the decisions on a subject, and de- 
duce therefrom the principles applied by the courts, is the aim of the mod- 
ern text*writer. In other words, the purpose is to furnish a key to the 
authorities rather than to deduce the law from legal principles and analo- 
gies. Both the commentator and the text*writer, however, have their 
function to perform, and on the subject of Corporations the work of Judge 
Thompson will now supplement that of Morawetz and Taylor. If the law 
and authorities on a certain point are wanted quickly, the text-books 
should be consulted, but if a thorough preparation is to be made of any 
case involving corporation law, or an exhaustive examination of any point 
is to be made, no lawyer can now feel that it is thoroughly done, until he 
has consulted Thompson. 

No one, probably, will find fault with the size of the work. Originally 
intended to occupy but three volumes, it grew to double that size, and an 
examination of the work discloses very little that could have been omit- 
ted or abridged. Furthermore, as the great, mass of the wealth of the 
cjuntry is now owned by corporations, an exhaustive commentary on the 
subject is almost indispensable. 

The work commence* with the Organization of Coporations, whioh in- 
cludes a discussion of the difficult subject of Irregular and De Facto Cor- 
porations. Title II and those following cover 8tock Subscriptions, and 
the methods of enforcing them; Shares Considered as Property, with the 
law governing the transfer and pledge of shares; the Bights and Reme- 
dies of Shareholders and their Liability to Creditors. In this part the 
*' great American trust fund doctrine " is treated of, and the author points 
out that the doctrine ef Justice Story in Wood v. Da turner, 8 Mason, 808, 
that oorporate assets, inoluding unpaid share subscription*, is a trust 
fund for the benefit of creditors, once so firmly established in our law, has 
beeu greatly modified within the last few years, and now it is doubtful if 
corporate assets are a trust fund in any different sense from the assets of 
an individual. See Sec. 1569, et seq. 

The necessary limits of this notice will not permit mention of the dif- 
fertnt topics treattd, and it will suffice to say, that the entire field of cor- 
poration law is covered in an orderly and masterly manner. While the 
size of the work will cause many to hesitate before purchasing, it must 
be remembered that subjects, such as Receivers and the like, usually 
nought for in a separate work, are fully dealt with by Judge Thompson. 
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The author's former works on " Stockholders " and " Liability of Di- 
rectors and other Officers and Agents " are incorporated in this one. It 
would seem that any lawyer, aspiring to the best and most remunerative 
practice now before onr courts, could not afford to be without the work 
that seems destined to be the leading authority on the alMmportant sub- 
ject of Corporations. 



A Tbkatisx on the Law or Employees' Liability Acts. By Conrad 
Reno, LL. B., Boston and New York. Houghton, Mifflin & Co., 1896, 
pp. xiv, 428. $5.00. 

" The English Employers 9 Liability Act of 1880, has been followed in 
the United States by the Alabama Act of 1885, the Massachusetts Act of 
1887, and the Colorado and Indiana Acts, both passed in 1898." They 
have been the subject of considerable litigation, and, as is said by the 
author, "their present stage of development and practical importance 
seems to warrant the publication of an American work upon the subject." 

The statutes are similar in their principal parts, and the author con- 
siders in order, the meaning and construction of their various provisions, 
together with the practice and procedure in actions under the statutes, the 
evidence necessary, and the requisites of pleading peculiar to these ac- 
tions. It the appendix the text of the different statutes is given. 

While the book will be very valuable to attorneys practicing in the 
states where the statutes are in force, it would seem that by no meaus the 
least value of the work will be to those interested in advanced legiblation 
in other states. The arrangement adopted renders it peculiarly useful for 
this purpose. Heretofore it has been very difficult for legislators inter- 
ested in these statutes, to secure information regarding their practical 
working, and the provisions which have given the best results. The 
work will supply a want in this respect. 



A Tbeatise on the Law of Garnishment. By John R. Rood. St. Paul. 
West Publishing Co., 1896. pp. lxxii, 618. 
This is the first work treating exclusively of the subject of Garnishment, 
which the author says " is the most modern, and at the same time the 
cheapest and most effectual remedy known to the law.*' The author's 
aim is "to make a book of ready reference, in which all the decisions 
upon any point of garnishment law, and their bearings upon each other 
may be discovered with the least possible expenditure of time." In car- 
rying out this purpose the author has refrained from expressing his own 
opinions, but has given the propositions of law as announced by the au- 
thorities. The text is accurately and clearly written, and the book will 
be a great help in that numerous class of small cases, where the remedy 
of garnishment is used, and where the amount involved is so small that a 
very limited amount of time can be expended upon them. Chap. V, treat- 
ing of the property which is subject to garnishment will be found partic- 
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ularly valuable. The lack of system whieh has characterized the digesting 
of the law of garnishment also adds to the value of this work to the pro- 
fession. 



Handbook or ran Law or Bammrn awd Cabbibbs. By William B. 
Hale, LL. B. St. PanL West Publishing Co., 1896. pp. xii 9 668. $8.75. 

This book is one of the Hornbook Series, and embraces the well-known 
merits of arrangement peculiar to that series of elementary text books. 

The law of oarriers is given in two chapters, one on " Carriers of Goods,* 1 
and the other on M Carriers of Passengers." This subject occupies about 
half the book, and is written clearly and with copious references to au- 
thority. In faot, one of the great merits of the entire work is that the 
author has fulfilled his promise stated in the preface, and made " the cita- 
tion of eases reasonably exhaustive and up to date, so that the lawyer or 
student may have the benefit of oases from his own state upon the ques- 
tions involved." Chap. VI is a valuable chapter on the subject of M Inn- 
keepers." 

The whole book is completely oross«referenoed, which renders the omis- 
sion of any of the law on a subject practically impossible. 
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